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perletam, non ſine maximis 


| quas agere poſſum gratiis, quod me eam 
legendi beneficio afficere volueris, tibi re- 
 mitto, Cum enim ob nullam aliam ratio- 


nem, me aliquid inJure gentium intelligere 
putem, quam quod opera tua quz Eruditis 


omnibus ubique probantur, mihi mirifice 
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JOHN OWEN, DoQor in Divinity, be-- 


ing Vice- Ghancellor of the Univerfi-- 
ty of Oxford, when our Author Dr. . 
Zonch wrote this Book, he was deft- 
rous:to have his Approbation of it be- - 
fore Publication; and having ſent the 


Copy to him for his Peruſal, the Do- 


For was pleas'd to- write ina this: 


Letter; TH , 


SIR, 


= Hive read your Diſſertation cOMe 
i GI cerning the proper Fudge of an 


we [ 8 4 Ambaſſador, that tranſpreſſes the - 
76 cred & "oy Laws of the Country where he Te-- 


ASI PS ſides, with great Satisfattion and ' 
Hem: 'fit; and 1 give you my heartieſt Thanks 


we 


that you did me t he favour of an Opportunity - 
"EP eruſe it: And ſhould I bave had no other - 


Reaſon to Imagine that 1 have any Knowledge - 
zn the Law of Nations, than that all your Works, , 


hich have the Approbation of the Learned eve- 


fl) 


placeant, quo poſtim ar&iori vinculo aſtrin- 
gi? Etenim natura ſumus ad qimavriay pro- 

nz, &-conceptam intus de nobis opinio- 
nem. lubentiffime foveri ſuſtinemus. Cum 
yer0.quan:i fit in arduis iſtiuſmadi nego- 
ths, quibus rerum humanarum momenta 
venſitantur, veritatis luce perfundi, ini- 
quus-forſan non ſim eſtimator; inde vero. 
Quai me ornalti beneficio conjicere poſlis. 
Grotum ſanc tuum ego virum. ſummum, 
3tgue extra omnem 1ngenit aleam poſitum, 
{ſemper judicavi, Quamyvis enim in non- 
nullis Religionis Capitibus, nſque graviſ- 
fimis ab eo diverfiſhine ſentio, in omni ta- 
men literatura, prefertim Juris omnis Na- - 
euralis; Gentium & Civilis Romanorum, 
cognitione eum ultra humanitatem peenc 
ſapuillz nemo libentins concedet. Hiſce 

rebus quicquam el ſimile eſle vix credo. 
Quin verv- ejus. Sententia de Legati de- 
linquentis Judice competence mihi antea . 
nota, & probata, cum tu eam acumine, 
judicio, eruditione Hyperaſpiſte Grotiano. 
dignis, ornate.& dilucide expolueris, mul- 
tiſque infuper novis argumentcis munitam, 
objetionibus liberatam, variis Exemplis. 
ornatam, dedetis, uti in iftis pleno fapis 
pectore, cordatis omnibus tandem omni 
ex. parte fit faturum ſatis nullus dubito,. 
{ater e0s ideo. qui Authores tibi, fant, liz 
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' perhaps an utter Stranger, of what moment it 


is, in arduous Afﬀairs of this kind, to penetrate 


into their true State, and ſet them: in a due 


Light, you- may from. thence eofily gueſs what 


a Favour you have done me. 1 bave always 
indeed look'd upon. your Author Grotius to 5e @ 
very Great Man,and almoſt uncomparable 3. and 
tho in ſome wery weighty Points of Religion, 


his Sentiments and mine are vaſtly different, 


yet no body is readicy to allow him, in a man- 


ner, to have excell'd all Mankind in all ſorts 
of Literature, and eſpecially in his profound 


Knowledge of the Laws of *Nature and Na- 
tions,, and of the Roman Civil Law: I can. 
fearce think, that ever any body came up with 
him in that reſpect, But foraſmuch as I was 
net before unacquainted with, end approv'd of 
bis Tudgment concerning the competent Fudge 


of a Foreign Miniſter, who tranſgreſſes the Law. 


of the Country where he reſides ; and ſeeing you - 
have explaind it wita that Perſpicuity, Fudg-. 
ment, and Learning, as would have become- 
Grotius himſelf; and over and above that, + 
2ave ſtrengthen'd it with many new. Argu- 
ents, clear d many Objetions that might be 

: | rails d 


brum hunc fuper ea re exaratum in lucem 
proferendi, ita ut ad Doctorum manus 
perveniar, nomen 'meum 1ubens profiteor, 
atque pro ratione officii quod hic loci 
mihi incumbic, cum typis mandari per- 
mitto, | 


Tuus JOH. OWEN 


10 Martz 
I 656, 


Nobilif= | 


Traisd againſt it, and illuſtrated the whole with 
warious Examples: As all thoſe ſhew your Abi- 
lity on the SubjetF, I make no manner of doubt 
but all impartial Men of all fides will be ſatis- 
fied with it, And therefore I am wery ready and 
_ deſirous this Work ſhould be made Publick, for 
the Benefit of the Learned; and I do, by virtue 
of my Office, hereby licenſe the Printing of it : 


Who Am, 
Yours, 
March 10. 
1656, | 
JOHN OWEN, 
Vice-Chan, 


"N Obilifſimo v4 Ho- 
*&k noratifiimo Domi- 
no Henrico Marchioni 
de Dorcheſter, Comiti 
de Kingſton, Vice-Co- 
miti de ; <P Baroni 
Pierrepoint & Manvers. 
Eruditione Generis Om« 
nifariam, preſertim Juris 
Civilis Romani Pruden- 
tia Ornatiflimo. Nec- 
non, Literatorum Fau- 
tori Benigniſſimo ſuus 
hec ſua, D. D. Laſou-: 
chius. - 
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ER 0 the Moſt Noble and 
25: Honoured Lord, Hen= 
Ty Marqueſs of Dorceſter, 
Earl of Kingſton, Viſcount 
Newark,Baron Pierrepoint 
and Manvers : Adorned in 
_ all Kinds of Learning, efpe= 
cially in the Ciuil; and the 
_ moſt Liberal Patron of this 
learned Treatiſe. Is dedica- 
ted by bis Lazouch. Tvhe 
 Approbation of Dr. John 
Owen Vice Chancellor F 
EL Oxon. 
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LEC TOREM- 


RAC UM anno falutis 1653. 


5 C rr ; 5; 
Vos t, ano, licet 
NES prpmeditato tumultu, A&- 
familia Legati Regis Portugalliz (cu- 
jus Legati frater Author pracipuus ha- 
bebatur) concitato, 1n novo Excambio 
Londini, nobilts Anglus, nithil mal; 
cogitans exploſa bombarda, indigniflin;s . 
_ occzderetur, Eminentifſimus Dominus _ | 
ProteQor, non folum de ſanguine ſub- * 
diti Angliz, fed etiam de Legati, quod 
perhibebatur,Privilegio, follicitus, Pre-s 
cipuos 
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PREFACE 


To THE 


READER 


JE IZAEN the Twenty Second of No- 
YZ 0 vemver 1653. there hap- 


YEE | 
NEE in a mad but premeditated 
Riot, which was raiſed by the Retinue 
of the Portuguele AmbaſJador, chiefj!y 
upon the account of his Brother, For 
an Engliſh Gentleman walking in the 
 New-Exchange as London, and think- 
ing no harm, was baſely kill d by a 
Piftol Shot, The moſt Eminent the Lord 
ProteEor, ſhewing a juſt Concern, both 
for the Blood of an Engl:th Subje&, and 
OT” B the 


cipuos Juris Anglicani, & Juris Civi- 
lis Peritos, conſuluit, quomodo cxdes 
tam nefaria vindicaretur, qui cum in- 
ter ſe minime convenirent, tandem ip- 
fius Celfitudint viſum ef, Summo Ju- 
{ticiario & duobus aliis, totidem de 
gente Nobilium, & tribus Juris Civi- 
lis DoQoribus, negotium cognoſcen- 
dum 67 dijudicandum delegare, coram 
quibus cam Legatl frater, cum aliis de 
tamilia reis, ſiſteretur, i1lle (quem non- 
null: Legationis foctum opinabantur) 
{e Legatum Regis ſui, nec cujuſquan 
alterius Juriſdiction ſubditum vendita- 
bat, & Literas Regis Portugalliz pro- 
ferebat, ex quibus, 1d tantum inno- 
tuit, quod Rex in animo habuit, ip- 
fius fratrem brevi revocare, eique po- 
teſtatem facere, ſua negotia in Anglia 
procurand1 ; Quod cum neutiquam, ad 
Legati authoritatem ſufficere videre- 
tur, ſummota de Privilegto Legat! per- 
ſonx debito, confſideratione, ut Ipſe 
cum aliis de crimine fibi objeto re- 
ſponderent, 1mperatum eſt, Qui cum 
crimen non agnoſcerent, Teftes pro- 
| dud, 


the pretended Privilege of an Ambaſ4- 
dor, conſulied the moſt eminent Pro- 
feſſors, both of the Common and Civil 
Law, how ſuch @ barbarous Murder 
might be puniſd : But theſe diſagree- 
ins among themſelves, bis Highneſs 
thought fit to leave the Deciſion of this 
Aſſair to a Court of Delegates, conſiſting 
of the Chief Fuſflice, and Two other 
Fudges, the ſame Number of Genile- 
men, and Three Defors of the Civil 
Lew. When the Ambaſſadors Brother, 
and the other Offenders, were broughs 
before this Court, he, who was ſuppoſed 
by ſome to be a Collegue in the Ambaſjy, 
vaunted there he was his King's Am- 
baſjador, and ſubje& to the Furiſdifion 
of no one elſe 5 but producing the King 
of Portugal's Letters, all that appear d 
from them was, that the King intended 
in @ little Time to recal his Brother, 
ana to give him Commiſſion to manage 
his Affairs in England. But this being 
juaged inſufficient to prove bim an Am- 
baſjador, he was, without any further 
regard to the Privileges of that Cha- 

B 2 racer, 


dudti, & jurati viva voce rem omnety, , 
vrout gefta erat declararunt, unde fin- 
>ult ex more Anglie convidi, morte 
mVvictandl merliocondemnat1 funt, quo 
iupplicto Legati Frater, poſtquam fu- 
2am tentatlſe compertus efler, ejuſque 
tamulus, natlone Anglus, affecti ſunt, 
Huic indicio, cum Author Libellt, de 
'tire & Fudicto inter Gentes, unus 

Dodorum Juris Civilis interfuiller, qQu1 
in queſtione, de Legato delinquente 
runtendo, prout in multis alus, Hu- 
:0nis Grotlt (qu1l tamen non idem de 

Legati Comitibus & farnilii, quod de 
iplo Legato ſtatuit) ſententiam probare 
viſus eſt, 1n re tam magni mowenti o- 
Ferz pretium duxit, quid Juri gentium 
[it mag1s conſentaneum, altius indagare ; 
In quem finem de ca re Authores quot- 
quot invenire potuit, ferto perlegir, & 
in iis, aliunde petita, ſedulo inveſtiga- 
vit, & quz pro Immunitate Legat), 
& contra eam videbantur, fideliter c col- 
legit, digeflir, & expendit, & cum mi- 
roris ponderis viderentur, quz contra 
Grotil ſ{ententiam, quam que pro ea 
faciunt, 


rafter, order'd bimſelF as well as the 
reſt, to plead to the Indictment, who 
accordingly pleaded not Guilty, Bur 
Witneſſes appearing and relating the 
whole Matter of Fa upon Oath, they. 
were all. convifted and condemn'd to 
dic, The Ambaſſador's Brother having 
been diſcover'd in an attempt 16 make 
his Eſcape, was afterwards executed, 
together with an Englifh Servant of his, 
The Author of a Book entitled, De Jure 
& Judicio inter Gentes, being of the 
Cruvihans, preſent at this Tryal; and. 
Who in the caſe of puniſhing a criminal 
Ambaſſador, feems to agree with Hvgo9 
_ Grotius as he does in many oper Caſes, 
bas thought it worth bis wiile in an 
Affair of ſuch Importance, to examine 
fartoer what 1s more” agreeable to the 
Law of Nations. To this Purpoſe he 
carefully read cver all the Authors 
he could meet with on this ſubjef, di- 
lizgently obſerving whats they had bor- 
rowed from others ;, and having faith- 
fully collefted, aigeficed and confider's - 
tbe Arguments for, and againſt the In- 
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faciunt, quid de 11s ipſe animadverte-. _ 
rit, & fenferit.aliorum etiam judicio, 
trutinanda exhibere, non dubitavit, 1d: 
m primis perſuaſfum habens, immuni- 
matem Leg -t! quatenus & Grotio ſtatu- 
tur, & ad Communionem, & Pacent 
Mmter Principes, & Reſpublicas tuen-. 
dam ſumme conducere, nec ſub cautio- 
nibus ab. eo lnitatis, permiſſam, cujufſ.. 
quam Principis Saluti, & Imperio frau- 
4: aut prxjudicio efle poſſe, 
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munity of an Ambaſſador, obſerving that- 
thoſe againſt the Opinion of Grotius 
were weaker than thoſe which were for: 
it ; he made no ſcruple of ſubmitting 
bis own Thoughts and Obſervations ta 
the Examination of the Publick , being 
fully ſatisfied that. the Immunity of an 
Ambaſſador, as determin'd by Grotius, 
hes the greateſt: tendency to preſerus 
Peace and Commerce between Princes 
and States ;, and that if it be yecein'd 
under thoſe Limitations which þhe has 

ſetiled, it can never deceive oy injure 
the Safety. and. Government of tha 


Prince. 


Chap; I 


EE 
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F otomnnch Judice' compe- 
tente ſententiz, ejuſque explica- 
tio. Pape I, 

Cap. 17. De Rationibus pro Legati immu- 
nitate. Pp. 26, 


Cap. 111. De Rationibus contra Legati 


immunitatem. Pf. 4 


Cap. IV. De Reſponfionibes ad Rationes 


contra Legati immunicatem,. p. 62, 
Cap. V. De Exemplis pro Legati immu- 
nitate. Þ. 94. 
Cap. VT. De Exemplis contra Legati im- 
murnitatem. p. 108, 


Cap. VII, De Obtervationibus de Exemplis. 


Contra Legati immunitatem. P.114, 
Cap.V11.De Argumentis ex Jure Civili, 

pro immunitate Legati. . 146, 
Cop. IX, De Argumentis ex Jure Civili 
contra Legatiimmunitatem.p.15 4, 
Cap. X. De Reſponſionibus, aJ Argumen- 
ta ex Jure Civili, contra immu- 

nitatem Le gati. p. 164. 

Cap. X1, De Opllogtbas allorum Kachs- 
rum qu# ad Grotil lententiam de 
191-- 


V. C. H. Grotii de Leg att 
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; Chap. | # Rotius's Opinion herein ex- 
plaind. Page 2. 

Chap. IL. Arguments for the Immunity of 
Ambaſſadors, p. 27. 

Chay. III. Arguments againſt the Immunity of 
Ambaſſadors, p. 47. 

Chap. IV. Anſwers to the foregoing Argu- 
ments. P. 63. 

Chap. V. Examples for the Immunity of Am- 
baſſadors. Pp. 95. 

Chap. VI. Examples againſt the Immunity of 

Ambaſſadors. 109. 

Chap. VII. Obſervations upon the Examples 
altedged againſt the Immunity of 
Ambaſſadors, p. 15. 

Chap. VIIL Arguments from the Civil Law 
for the Immunity of Ambaſſadors, 
P- 147+ 

Chap, IX. Arguments Sew Civil Law againſt 
the Immunity of Ambifer, 


P-155- 
Chap. X, alas fo the Arguments from. 
the Civil Law againſt the Immu- 
nity of an Ambaſſador, p. 165. 
Chap. 


immunirate Legati propitis ACCe- 
dnt. p. 1 


_ Cap. XII. De Opinionibus Authorum qui 


ab H. Grotii ſententia de immu-. 


nitate Legati magis dilſentiunt. 
p. 184. 

Cap, X111.De Opinionibus aliorum Autho- 
rum cenfura Grotii,cjuſque aſler- 
toxis animadverſiones. p. 188. 


Cap. XiV.De Judice comitum & Familia 


Legati delinquentium competen= 
06. Pp, 198, 
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" chup, XI. The Opinions of other Authors ho 


are nearly of the ſame Mind with 
Grotius. ÞP. 175. 


Chap. XII.The Opinions o ſach Authors as 


differ conſiderably from H. Gro- 
tius in this Point, P. 185, 


| Chap. XIII.Grotius's Cenſure of the Opinions 
of other Authors, P. 189, 

Chap, XIV.7he proper Fudge of the Atten- 
dants and Servants of an Ambaſ- 


| ſador, p. 199, 
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e Legati delinquentis judice 
competente, 


CHAP I 


DeV.C. H. Grotii, deep delioguen- 


tis judice competente, vSententize 
eju{que explicatione. 


WAS US Legationis, inquit * H. Gro- 
| J 2 tis, non ut Jus Naturale, ex 
£ 
P_ 


{ed ex voluntate Gentium mo- 
Jum accipit., Potuerunt enim Gentes, 
aut omnino cavere Legatis, aut cum 


certis exceptionibus; nam & hinc uti- | 


litas ſtat paenz in gravia delinquentes, 
& inde utilitas Legationum; quarum 


—— . 
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certis rationibus certo oritur ; 
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the Proner Judge of a 
Criminal Envoy. 


CH A P. 1. 
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Grotius's Opinion herein expiair'd.. 


HE Privilege of Ambaſſadors by 
'1) the Law of Nations preceeds, [aps 
2 Grotius, - ot, as the Law of 
Nature does » upen ſure Prince 


5 ples; but 3s determin'd by the conſent of Nas 


tions. For they might chooſe to provide for 
Ambaſſadors either by general fpows or par- 
ticular Exceptions: Smce tis expedient on one 
fide to puniſh ſuch as are greatly Criminal, 
and on the other is the advantage of Em- 
baſſies, which are the moſt eaſily ſent under 

D-2 the 


4 De Lepari atlinquentis, &Xc. 


mittendarum facilitas, ſecuritate, quan- 
ta poteſt eſſe, maxima , optime pro- _ 
movetur. Quare omnino, inquit, ita 
cenſeo ; fi tale delitum fit a Legato 
 commitſum, quod contemni poſle videa- 
eur, diffimulandum efle, aut Legatum, ju- 
bendum e finibus excedere. Si crimen fit 
acrocius & ad publicum malum ſpetans, _ 
mittendum Legatum ad eum, qui mific, _ 
cum poſtulato, ut eum puniat aur dedat. 
Ut obviam eatur imminenti periculo, fi 
riulla alia ratio fit idonea, & retineri & in- 
terrcgari Legatum poſie, Si vim armatam 
intentet Legatus, poſle occidi; fed per 
modum naturalis detenſionis, non per mo- 
dum pane. 
__ Cutm omnis communio humana a Juſti- 
tia pendear, & ad Juſtitiam tuendam Judi- 
cia plerumque fint comparata ; inter eos, 
qui ſuperiores habent, penes ſuperiores eft 
judicium. Inter eos, qui nullum ſuperio- 
rem 2gnoſcunt, velnti inter Principes && 
reſpublicas, quarum ſummum eſt imperi- 
um, Controverſiz non niſi ancipiti belli 
eventu ordinarie dirimuntur: Hinc oritur 
quellio, Quis Legati delinquentis, qui du- 
plicem perſonam, & ſui privatam, 6 pub- 
Jlicam ſui principis ſuſtinet, fir Judex com- 
petens? An is, qui, ubi legationem obit, 
juriſdictionem habet? An Princeps, cui 
| Natwa 


The: Proper” Judge, &c. 5 


che Encouragement of the ſafeſt Protections 


Therefore, ſays he, my Opinion 15 entirely this ; 


if an Ambaſſador has committed a ſlight 


Fault, either no Notice ſhou'd be taken of it ; 


or elſe the Ambaſſador ſhou'd be order d to quit 


the Country, But, if it be @ Crime of a more 
heinous Nature, and miſchievous to the Pub- 


lick, the Ambaſſador ought to be return'd to 
him that (ent him, with demand either to 


' puniſh or deliver him up. To provide againſ# 


an eminent Danger, for want of a more pro- 


per Method, the Ambaſſador may be both Con- 


' find and Examind; and if he brings an 


Armed Power againſt the State, be may then 
Farm Pie fowogy een Ra en 


by way of Self-defence, De Jur. B. P. 2: 18; 4. 


Since TFuſtice is the ſupp'rt of ali human 


© Society 3 and Tudgments are generally provided 
© for the Security of TFuſtics, the power of 
” Tudicature is lodged in the Hands of Supe- 


” riors, where there are any ſuch. But Princes 


* and Sovereign States, who acknowledge no 


Stperiors, bave ordinarily recourſe to nothing 


* out the doubtful Iſſue of War, to deci's ther 
- Controverſies. Here then begins our ©u: (tion ; 


mee an Ambaſſador ſuſtains @ dinble Charas 


- der, namely the publick one of his Prince, 


: as well as his owa private Charitter. who 
8 is his proper Judge when be is Crimin:/2 


Whether the Sovereign, where be reſides ; or 
B-.2 - #8 
43 


6 De Legati delinquentiz, QC. 
Nacura ſubicus eſt, & cujus legatione fun- 
gitur? De qua queſtione H. Gretins primo: 
Premitiut quo Jure fit definienda. Secundo, 
qQuzenam in ca _queſtione precipue ſunc 
tpetanda, Tertio, exponit quouſque Ju- 
dex CerFitorii, ubi. quis legationem oblt, 
procedere poſit, &, quantum ei, cujus 
eſt Legarus, primo, in iis, qua ad ipſum ; 
poltea, in aliis, quz ad ejus comites (pe- 
Rane, ſit permictendum. | 


k, Jus, quo hzc quzſtio eſt definienda, 


yus gentium voluntarium ſtatuict. In pri- 


 mordiis diſquititionum de ſure Belli & Pa- 
cis Ariſtotclem ſecurus ; Jus, prour eſt Re- 
gula atuum Moralium, in Naturale & 
Volunrarium diftribuit, Illud: definic di- 
Aaatum recte ratioiiis ; quod omnium Ani- 
mis a Natura, ſeu potius a Deo, inditum 
eſt, quod agendum eſt, precipiens; &, 
quod vicandum eſt, prohibens. Hoc, quod 
ab Hominum voluntate, 8& conſenſu Ocri- 
gigem ducir, voluntarium- dicit, Juriſcon- 
{ulti Romani ; ; alii, Juris tres ſpecies ; Na- 
wurale ſcilicet, Genti ium, 6 civile conſt1- 
tuunt : Ali, duas ceantum ; Jus gentium, 
guod naturalis ratio inter omnes homines ; 
& Jus Civi'e, quod quiſque Populus ipſe 
fibi confticuir. Fx qua diviſione 6 Juris 
Geniium refimeione multi inducti ſunt, ut 
Hus Gentium, nihil aliud, quam Jus Na- 


turale.: 
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The Proper Judge, &*. 7 
his Natural Prince, whoſe Miniſter he is? 
In this queſtion, H. Grot. ſhows firſt by what 
Law it ought to be determin'd. 2dly, What 
is chiefly to be conſider d in it. 3dly, Bow 


far the Sovereign where the Ambaſſador re- 


ſides, may proceed againſt him; and how 


much is left to the diſcretion of his Principal, 
in relation both to himſelf and his Attendants. 


1. The Law, by which this Puerſtion is to 
be decided, he determines to b: the Arbitrary 
Law of Nations. In the beginning of his 


> Book of the Law of War and Peace he aprees 


with Ariſtotle in dividing Law, as it is 
the Rule of moral ACions, into Natural and 
Arbitrary, The former he makes. to be the 
diftate of right Reaſon, implanted in the 


| Minds of all Men by Nature, or rather by the 


God of Nature ; commanding what is to be 
done, and forbidding what 1s to be avoided. 
The latter he calls Arbitrary, becauſe it ariſes 
from the will and agreement of Men. Some 
of the Roman Lawyers make three ſorts of 
Law ; Viz. the Law of Nature, the Law of 
Nations, and the Civil Law. Others make 
only 1200 ſorts; the Law of Nations, eſtabliſh'd 
by. natural Reaſon among all Men; and the 
Civil Law, enatted by each particular State, 
Hence many. bave been brought to think thers 


3, 
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3 De Lepati delinquentis, &c. 


turale eſſe, opinentur. Ad hunc Errorem 
_ tollendum, Grotizs, prxter jus Naturale, 
Jus gentium Voluntacium ftatuic; quod, 
prout tradit Juſtinianus, uſu exigente, & 
humanis Neceflitatibus, gentes humanz 
poſtea fibi confſtituerunt. Ad quorum cm- 
nium conciliationem & elucidationem for- 
te non ineptum erit, Jus naturale & jus 


gentium duplex ſtatuere; ita ut jus natu-= Þ 


rale habeatur, primo, quod ab AffeRibus 
hominis cum aliis Animantibus communi- 
bus; Secundo, quod a naturali ration? 
hominibus propria profluit:; 8& Jus Gen- 
tium, primo quod in unaquaque gente ad 
communionem inter perſonas fingulas ; 


Secundo, quod ad communionem inter 


diverſas gentes conſervandam, introdn- 
gum eft, Ex jure naturali priori, pro- 
venit fiudium fui tuendi, libere agendi, 
alios procreandi, & nutriendi. A poſte- 
' riori, procedunt erga Deum Religio, ut 
Parentibus & Patrir pareamus, nec non 
precepta communia, Honefſte agendi, 
fuum cuique tribuendi, alrerum ron lx- 
dendi. Item ex jure gentivum priori, 
Dominiorum diſtintio, contractus, Ob- 


ligationes ſunt invenvtz. Ex poſteriori, 


diſcretz g:ntes, commercia infti:uta, fa- 
dera inita & bella etiam introducta. Quod 


poſterius jus geatium magis proprie Jus 
Inter. 


FY "4 


pf 25n 


vos 
0. 

SI 
Wee 
4 EN 


The Proper Judge, ec. 9 


is no difference between the Law of Nature 
and the Law of Nations: And therefore Gro- 
tins, to remove this miſtake, has made an 
Arbitrary Law of Nations, beſides the Law 
of Nature. Which Arbitrary Law was ſet= 
tled afterwards among the ſevera! Nations 
of Mankind, according as their Occaſions and 
Neceſſities required. But to reconcile and clear 
up theſe things, perhaps it will not be amiſs 
to diſtinguiſh both the Law of Nature and 
the Law of Nations into two Sorts; ſo that 
the Law of Nature may be either, 1\t, that 
which proceeds from thoſe Aﬀe@ions, which 
Man ſhares in common with other Animals ; 
or 2dly, that which flows from natural Rea- 


z fen peculiar to Man. And the Law of Na- 


tions may be either, firſt the Lews of every 
particular Nation introduced therein to preſerve 
the Society between each individual Member 
or 2dly, that which maintains the Society 
between diffcrent Nations. From the former 
Diftin&icn of the Law of Nature we have 
the natural Inclinations of ſelf-defence, liberty, 
procreation and education of Children. From 
the latter, cur duties to God, our Parents and 
our Country, the common Rules of honeſty, 
to give every Man his Due, and to injure 
no Body. From the former diſtinflion of the 
Law of Nations proceed the diſtindtion of 
Poſſeſſi,ns into Preperty, Contratts and Obli- 

; gations, 
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10 De Lepati delinquentis, XC. 


inter gentes Appellari poteſt ; quod apud i 


Romanos ſpeciali nomine, Jus Feciale vo- IB c 
Ccabatur, quod, uti Cicero tradit, in condi- 27 
tionibus Regum, Populorum, exterarum- _* ; 


que Nationum, in omni denique Pacis & 7 
Bell negotio, verſabatur. Ex quo jure 7 
gentium voluntario, de legationibus con- 7 _ 
_ troverſias dijudicandas re&e cenſet, Non |* 
quod in 11s nulla; juris naturalis ratio fit ha- z 


benda ; ſed quia jus, quod majori commu- 
noni, ei, quod winori inſervit, cedere de- 
beat, cum nonnulla in hoc jure Occur- 
rant, que a Jure naturali recedere \iden- 
tur. Jure enim naturali omnes homines li- 
bert naſcebantur. Ex hoc jure orta ſunt 
bella, & Captivitates ſecutz, & ſervitutes, 
quz naturali. juri ſunt Contrarix, Sed 8& 


hoc jure quzdam permittuntur, que jure. 


Naturali prohibentur ; & quzdam vetan- 
tur, quz jus Naturale permittit. Prioris 
Exemplum ſunt reprzſaliz, Quippe Zero 


Imperator zquitati Naturali contrarium di- 


Cit, ut pro alienis debitis alii moleſtentur, 


Jure tamen Gentium inductum apparer, '7 . 


ut pro eo. quod debet preſtare Civilis So- 
Cietas, aut <jus Caput, five per ſe primo, 
ſive quod alieno debico jus non reddendo 


fe quoque obfſtrinxerit, pro eo teneantur 


& obligentur bona omnia eorum, qui tali 


I0Gictath, aut capiti ſubſunt, Poſterioris 
| Ex- = 
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The Proper: Judge, ec. T1 


pations. From the latter, Rules of Commerce 
are ſtated, Alliances made, and even the pra- 
Hice of War introduced. This ſecond ſort of 
the Law of Nations may indeed more properly 
be ftiled the Law between Nations, and was 
by the Romans 4diſtinguiſh'd by the particular 
Name of Jus Feciale; 1.e. the Law of 
thoſe things, wherein the Heralds 2were em- 


= ploy'd ; extending, as Cicero ſays, to Treaties 
* with : Kings, States and Foreign Nations, 
* and in a Word to the whole buſineſs of Peace 
Z and War, Now Grotius is in the right to 
= think, that the Controverſies about Embaſſies 
> ought to be decided by this Arbitrary Law 
= of Nations; not that the Law of Nature ought 
== 7n this Caſe to be meplefied, but becauſe the 
2 Law of a-larger Community ought in ſome 
= Reſpedts to yield to that 'of a ſmaller, ſince 
* there are ſeveral things in this Law, which 
= /cem contrary to the Law of Nature. For by 
= the Law of Nature all Men were born Free ; 
= out from this Law proceed Wars, Captivity 
2 and Slavery, which are all contrary to the 
? Law of Nature. But ſome things are allow'd 
* by the Law of Nations which are forbidden 
* by the Law of Nature; 'and others are for- 
= bidden by this Law, which are allow'd by 


18 7 the Law of Nature. Repriſals are an Inſtance 


, of the former. For the Emperor Zeno de- 
= ciares at contrary to natural Equity, to trou- 


ble 


12 De Lepati delinquentis, &<c, 


Exemplum ex eo colligitur, quod de By 7 
mmilcare (qui cum Fugurtha Romam veniens, 7 
ibi ex Mandato ejus Maſſivam Maſſiniſſa © 
nepotem obtruncari fecerat,) dixit Sallu- 7 
ſtius, Eum, comitem <jus, qui fide publics 7 
Romam venerat, reum fatum magis ex #- 7 
quo & bono, quam ex jure gentium ; ubi 7 
jus gentium ab zquo & bono, five a juris 7 
naturalis zquitace, diſtinguit : Quod ita ad 7 
_ eundem locum interpretatur A/centias Ba- 7 
dius, Fquum 8& Bonum poſtulet, inquit, |? 
ut qui publica fide ſunt inviolabiles, ne 7 

ipſi alios impune violent : Jus autem gen- 7. 
tium poſtulabac, ur Jugurthz comes ob fi- 7 
dem publicam tutus & inviolatus effet ; & 7 
fi Rome interim deliquifle inveniretur, 7 
Non ibi puniretur, ſed in locym, Numidi- 7 . 
am (cilicet, ubi fides publica ei dara eſt, 7, 
remitteretur, & ibi ſatis facere requi- 
reretur, | 4 
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M The Proper Judge, &c. 13 
XZ ble one Man for the Debts of another ; and 
My | yet it is plain that it is a Cuſtom eftabliſh'd 
* by the Law of Nations, that if any Civil 
** Society, or the Head of ſuch @ Society be bound 
— 4 to ſatisfy a juſt Debt,conrrafed either by them- 
&- MZ /elves or others, every Member and Subject 
2 of that Society is obliged to the extent of bis 
= whole Eſtate to make that Satisfaction, An 
= Example of the latter, may be taken from 
= the Story of Bomilcar related by Salluſt. He 
= hid, it ſeems, at the inſtance of Jugurtha, 
= hom he attended to Rome, procured the Aſ- 
= /aſſination of Mafſiva the Grandſon of Mal- 
= ſiniſſa; for which Faff he was arraign'd ; 
& but this, ſays Salluſt, was more agreeable 
"> to Equity and Reaſon, than to the Law of 
= Nations ; ſince he was an Attendant on him, 
= who came to Rome under the publick Prote- 
* Zion, Here Salluſt diſtinguiſhes between the 
= Law of Nations, and Equity and Reaſon, 
= r the. Law of Nature, which Aſcentius 
= badius upon the Place thus explains. Equity 
27 ud Reaſon require, ſays be, that they who 
= re render d invioloble under the publick Pro- 
= tcclicn, ſhou'd not be ſuffer d to commit Ont= 
= riges with Impunity. But the Lzw of Na- 
. IE f1ons required that Jugurtia's Companion faou'd 
2 ve beew inviolably ſafe under the publick 
= Protettion ; and tho, while he enj y d that. Se- 
= city, be were 4 notorious Offender at Rome, 
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ecundo, In hic quzeſtione edhantun 
aſlerit, quod ex altera parte Legationum = 


etiam Paſchalius; an Ponalis, inquit, A-Þ "5 
&io in Legatum competat, cit ſanc anxia 
& nodoſa quallio, cujuſque non eſt expe- ff 4p | 
dita Sententia, Nam (1 1n eum vindicetur, | 

violatur jus Legationis in perſona Sandia, | F 
que dicetur facta piaculum irz alienz ; fin ; 


minus, ſceleſtis dum impunc erit, ii de co-\ [- 


rum facilitate, quos circumſcripſerunt, tri-! 7 ; 
umMpnabune, De utilitate Legationum, Au-\ £ F 
thor libelli, qui inſcribitur Queſtio verus'? ; 

& nova, ita {cribit, Legationis uſus Rebus > : 
publ C15 tantum affert Ornament & utili-B 


fefhh ratio0, " jnblato munere, contiaref lf 7 
polhe, Etenim cum WMperiorum Cauix & | 
P vegoria non nif3 heeris aut nuntiis hag 
& rerminati queant ; quis non videt 118 2 
1 ublice Securitati & turelz non ſatis con-if EZ 
tuli, Guand9 n2gotia,quo reconditiora ma- + / 
roi fide ac flentio eegendl, £0 literis con- i 
C:edita fAcilins elimimentur, & in eorum, I ? 
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| 111 th is C2! iQ, thit the A749 7 1; eaTg 7 
Ita By 4 ek, et :5s bs pretend: d on one (ide; and the 
A- "Y LXPE 2 of Prnijuing, 67 the oth reds, thoſe 
X1a "2 A rr that are b; 'g 9. s Criminal, to 
PC- 4p ih:s purpoſe Paſchalius {Þ- akes, Whether an 
ur, Amba odor may be fun? if a 154 troubleſoraes 
2a, 'þ kuity Ducſtion, and na eaſily reſolved, For 
fin i 7 f Pumiſoment br i» Cited en him, the Pr; 
Y; Had .rs are Vieiztod in. bis [a- 
0, g 224 0:ch will then: be- [114 to [ all ty 
Au-* ie higheſt Inpicry a Sacrifice 19 nemo 
8 But if an Ambaſſadur mJ 6! be Pp4n gow? 
_ they who mm. y be lJawieſs with Triph: wity Wii Y 
oy /n/itlt the eaſy Temper of thiſe they bave int- 
i 7:4 ow. The Anthor of a Bock entituled, 
" quzſtio vetus & Nova, has eſe IWord:, 
= The uſe e of Ambaſſi's is {o honourable, bene 
"F fictal and neceſſary to States, that there cam 
= ce no exatt Way to manage Buſineſs withoct 
11! Je ;t, For fince the Afﬀiirs of Government ca 
con-I8 2 franſatled and concluded on! 3 by Lotters cr 
ma-* M:nifters, "tis plain the publc% C8 Safety is net 
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x6 De Lepatii delinquentis, KC, 


quos minime expedit, Manus incidat, fz- 
pe intercidant, alias etiam intercipiantur; 
Occurrant etiam interdum quzdam adeo 
impedita atque implicata, ut per literas 
neque expediri commode ; neque, ut Tel 
de qua agitur magnitudo poſtulat, facile 
explicari diſceptarive poſſunt, Quezdam | 
etiam inter agendum accidunt, vel agen- 
tbus in ipſo tratatu emergunt, quz ut 
provideri humanitus nequeunt, ita nec  ? 
preſcribi ; in quibus omnibus, quod literis +: / 
non talemus Legatorum Miniſterio conſe- * © 
 Quimur, ac tutiflime ſimul ac pleniflime 7 £ 
perficimus, £i modo iis hzc provincia de- 7 4 
mandetur, quorum fides & induftria nullam * 9 
| Controverſiam patiatur. Preterea quod ſer- * */ 
mo ſingulis, hic legatus imperiis. * Nam © #* 
ut illius beneficio voluntatem & Aﬀectus © # 
noſtros alii aliis patefacimus, ita hujus 
Miniſterio Principum conlilia, ac mutua_* 
deſideria , ultro curoque communican- 
tur, Cic. pro Roſe. 2 

Tantum porro eſt momenti in perſons 
Legarti, ut in ejus manu fit averſos- prin- ' 
cipes conciliare arma ccmpelſcere, bello!” © 


8 7/, 


ſedato pacem 8 concordias ſtabilire. Idem!” ” 
eriam non pauca Ge utilitace, quz a Le-|' 5 
gatis puniendis provenit, ſzpe difſerit.|: ©" 
Hoc, inquit urgent peenz multplices fru-/: © 


&us ; intereit enim Reipublice ne ullant © 
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© crecy. They often fall into the moſt Iaprop ef 


ands ; are ſometimes loſt, and other time® 


/ intercepted. Buſineſs it ſelf is ſometimes ſo per- 


lex'd and involved, that it ours well be 


i = diſpatched by Letters, nor eaſily be reſolved and 
L managed, as the Impor Tance of te Sub! cs 
' would require, Some emergencies arife even 
* in the very tranſatting of Afﬀairs, which m0 


* humane Prudence can foreſee and direct ; In all 


* hich Caſes the deficiencies of Letters are 20ſs 


© ſafely and fully ſupplied by Ambaſſadors ; eſpe- 


* cially if they be imployd whoſe Fidelity ond 


if 
«8 


Diligence are unqueſtionable. Further, the 
| nbd z to Governments what the ue 
» of Speech &s ro private Perſons. For © by 
E the help of this, we ejeover our Will and 4;- 


Ts to each other 3 ſo by the Service of that 


” the meaſures of "Rt and their mutual [{;nt; 


j are reciprocally known, 
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So ;mportant is the charafter off an Ambai 
Jador, that it is in bis power to rcconcile 9 
differences of Princes, to reſtrain their Arms 
and effavliſn Peace «nd Concord, The ſunt ps 


thor bas a great dat rela ring to the Advanta- 
025 reſulting from puniſhino criminal ae 
Gor Many, ſays he, are the good eff:&'s of 
'uch Paniſaments, Which Þ ef trongly in vie 
Vs rgalf. ; ; for tis twe {tc reſt CO Stzie $08 J #7} fo 
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13 De Lepati delinquentts, &c. 

Maleficia, a quocunque admiſſa, impu- 
nita maneant, tum maxime propter Ex- 
_emplam. Hinc, inquit, & Legatis res 
neenitendi1, & czteris innoxiis ejuſdem fa- 
cinoris ſuccedaneis ſapiendi materia ; il- 


11s. ulterius nocendi facultas eripietur, his |. 


ab injuriis abſtinendi & a ſceleribus ca- 


 vendi documentum przbebitur. Grotizs | 
' vero cenſet, * quod utilitas Legationum | - 
utilitati quz eſt a pcena, in loco ubi Le- | 
gati delinquunt, przponderat ; quia pcena | 
poteſt haberi per eum qui Legatum miſit; | 
&, fi nolit, ab eo bello exigi, tanquam | 


2 criminis approbatore. 
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Tertio, quouſque Judex territorii ub 


quis Legationem obit, contra delinquen- |. 


tem procedere poſlir, & quantum ei, cu- 


jus eſt legatio, permitti debeat, ita ſtatuic, Þ 
Primo cenlet fi ejuſmodi fit delictum quod þ 
contemni poſit ; utpote forte, fi Legatus Þ 
4pud Principem, ad quem miſſus eft, libe- Þ 
rius locutus fueric, fine animadverſione Þ 
pixtereundum elle. Quemadmodum 7 Im-F 
peratores eum etiam ſubditum ſuum, qui þ 


modeſtiz neſcius improbo petulantive ma- 
iedito eorum nomina laceſſerat, nolues 


runc pong ſubjugari ; quoniam, fi id ex Þ 


igyitate procederet, contemngndum ; f 
| TO 6% 
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The Proper Judge, &c. 19 


no Crime to go unpuniſh'd, to prevent the ill 
con[equence of a bad example, When Ambaſſa- 
dors are puniſh'd then, ſays he, they have a fair 
epportuntty to ſhow their repentance ; and their 
Succeſſors an eaſy way to grow prudent ; the 
power of miſchief is taken from the former, and 
the latter are_[an'} warn d to keep clear from 
Outrages and Villanies, Grotius thinks the 
Advantages ariſing from Ambaſſies ave much 
more conſiderable, than thoſe which would ac- 
crue to the State from Puniſhments infiifted on 
Ambaſſadors, in that place where the Crime is 
committed. Since the Delinquent may as well 
be puniſhed by his Principal ; who, upon his ye- 
faſal, may be compell d to it by War, as an 
Approver of the Fat!, 

Thirdly, How far the ſupreme Fudge of the 
Realm where the Ambaſſador reſides, may pro- 
ceed againſt him ; and how much is left to the 
Principal, he thus determines, If the Fault be 
ſlight, ſuppoſe talking a little too freely about 
the Sovereign, it ought to be winked :t, Thus 
the Emperors decreed that if any of thiir own 
Subjes ſhould ſhameleſly and villainouſly abuſe 
and inſolently revile their Names, yet they 
ſhould not be liable to puniſhment ; ſince if 3t 
proceeded from lewity, it oupht ts be flighted ; 


if from. madne[s. it ought 0 be pity d; if from 


injury, it ought 19 be forgiven, 


H condly 


20 De Lepari delinquentis, &ec. 


ex inſania, miſeratione dignum ; fi ab in- 
juria, remittendum cenſnerunt, 
Secundo, fi levius a Legato ſit Pericu- 
lum, utpote forte, ſi ſpeculator deprehen- 
ſus fuerit, cenſet jubendum finibus excede- 
re ; quemadmodum malo Hoſpiti jus hoſ- 


- Pitii renuntiari licuit, Ita Porſfena, quod 


Tarquinii Legatos Romanos, qui obſides | ; 


reducere polliciti & parati erant, violare 


conati eflent, iis hoſpitium renuntiavit, | 


juſſitque eodem die caſtris excedere. 


Tertio cenſet, fi crimen fit atrocius, & | : 
ad publicum malum ſpectans ; utpote for- | 
te, fi Legatus in Principem, vel ſtatum | 


Imperii ejus conjuraverit ; euim remitten- 
dum ad Principem,qui eum miſit, cum po- 
ſtulato ut enum puniat aut dedat : Ita enim 
Jure Gentium introducum eſt ; ut ſicut i 
Legatus ab iis, ad quos miſlus eſt, viola- 
tus fit, 11, qui violarunt ad Legati prin- 
cipem puniendi mittantur : ita, fi Legatus 


eos, ad quos miſſus eſt, violaverit, a ſuo Þ 


Principe ad eos, quos violavit, puniendus 
rTemittatur. Sic eum, qui Legatum ho- 
ſtium pulſaiſet, Quintus Mutius hoſtibus 
dedendum eſle reſpondit. Et quiLegatos 
Apollinatium & Carthaginienſium pulſa- 
Tunt, iis a Romanis dediti ſunt; & qui 
Legatum Populi Romani interfecerat, 4 
Demetrio Populo Romano dedebatur. Ye 
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Secondly, If there be ſome little danger, ſup- 


” Poſe him a Spy for example, he ought to quit 
* the Realm, as a Gueſt that behaves himſelf ill 
' may juſtly be deny'd the right of Hoſpitality. 
* Thus, becauſe the Tarquins endeavour d to aſ- 
© ſaſſmate the Roman Ambaſſaders, Porſena re- 


fus'd to entertain them any longer, and order d 


' them 10 leave his Army that very day. 


Thirdly, If the Crime be of a deeper dye, 


' and dangerous to the Publick ; ſuppoſe, for in- 
' ffance, the Ambaſſador has conſpired againſt 
'. rhe Prince or his Kingdom, he ought then to be 
' return to his Principal, with a demand either 
to puniſh or deliver him up. For the common 
'. prattiſe founded onthe Law of Nations is this, 


that, as when an Amb: ſſador has been injured, 
the injurious Perſons are ſent to bis Principal to 


be puniſhd; ſo when an Ambaſſador has done 
' an injury, he ought to be return d by his Prince 


to be puniſh:d by thoſe be has injur d. Thus 
Q. Mutius * a5 for ſurrendring him that 
hid beaten the Ambaſſador of the Enemy. And 
they, that bad aſſaulted the Amb1ſſ[adors of the 
Apollinates and Carthaginians, were ſurren- 


der'd to them by the Romans, He Iik:wiſe that 
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22 De Lepati delinquentis, &C. 
jure etiam Legatum, qui deliquit, deden- 


di, non magis antiquum, quam celebre F? 


4 


& 
: 


eſt exemplum Fabiorum,de quo ſcribit*Li- |. 
vius ; cum Galli Cluſinos, Etruriz popu- |” 
lum, bello premerent, tres Fabii Ambulti | 


filii a Romanis ad Gallos miſli, inter cos 
& Cluſinos conſerto prolio, urgentibus, 
inquit, fatis, contra jus Gentium Arma 


ceperunt: quin etiam Quintus Fabius, ex- | 


tra aciem evecus equo, Ducem Gallorum 
intra Signa Etruſcorum ferociter incurfan- 


tem, per latus haſta transfixum occidir, 
Omiſla inde in Clufinos ira, Galli Lega- 


ros mittunt queſtum inzjurias, poſtulatum- Þ 


que,ut, pro violato jure Gentium, Fabit de- 
derentur: Legati, cum ea ficut erant man- 
data expoſuiſſent, Senatui fattum Fabio- 
rum non placebar, & jus pofſtulare Barbari 
videbantur: Sed ne id, quod placebat, 
decernerent in tantx Nobilitatis viros, am- 
bitio obſtabat : Iraque ne penes ipſos cul- 
pa eilet, (eladis forte bello Gallico acci- 
piendz) cognitionem de poſtulatis Gallo- 
rum ad Populum rejiciunt; ubi tanto pius 
gratia atque Opes valuere, ut, quorum 
de pena agebatur, Tribuni Militum in 
ſequentem Annum crearentur. Quo fa&o 


non ſecus, quam dignum erat, inquit Li- Þ : 


vius, infenſ} Galli ad ſuos redierunt, Ex 
quo apparet quid de jure Gentium Lega- 
*.Lib, V. £05 
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2 ad Rilld a Roman Ambaſſador was by Dex 
> metrius de/iverd to the Romans. 
down a very antient and remarkable Inſtance 
'- in the Fabil of this Law of delivering Crimi 
' nal Ambaſſadors to be puniſh'd. When the Clu- 


ſin, a People of Etruria, ere hard beſet by 


| | :he Gauls, the Romans ſent the Three Sors of 


Fabins Ambuſtus as Ambaſſadors to them. 


7 Theſe at the impulſe of the Fates, when the 


Gauls and Cluſini were cloſely Engaged in 


' Battle, took up Arms contrary to the Law of 
' Nations; and Q. Fabius riding in the Front 


of the Battle, ſeeing the Gauliſh General ruſh- 


| ing boldly againſt the Etruftan Ranks, pierced 


hs fide with @ Spear and kill d him. The 
Gauls, now laying aſide their quarrel with the 
Cluſini, ſend Ambaſſadors to complain of theſe 


Mi rongs, and demand the Fabil for breaking the 


Law of Nations, When the Ambaſſadors bad 
deliver'd their Errand, the Senate was di[- 


: pleaſed at the Altion of the FAvii, and acknows 


| !:dred the demand of the Barbarians was juſt ; 


> . ” 
Senate from voting in the Caſe of thoſe Ncble 


Lords. They therefore to free themſelves from 


the blame of any Misfortune whico might poj- 


bt the Intereſt, the Fabii has gain'd kept the 


| /i2ly befal them in a War with the Gauls, re- 
| /ir the hearing of that Cauſe to the People, 


with whom Favour and Power were [till {o much 
more prevalent, that thoſe very Perſons, who 
Were 
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tos delinquentes poſtulandi & dedendi 
cum Gentes barbarz, tum Senatus Roma- i? 
nus cenſuerit. Eventus vero plus docuit, FR 
cum, quaſi Diis infeſtis ex hac Occaſione, 
Bello Gallico poſtea Roma, excepto Ca- | * 
pitolio capta, devaſtata & incenſa fuerit. | 


Quarto cenſet, ut obviam eatur immi- Þ_ 
nenti periculo, Legatum retineri & inter- | 


rogari poſſe ; quia humana jura omnia 
ita ſunt comparata, ut in ſumma Necefli- 
cate non obligent. Ita, quamvis jure Ci- 


vili privati carceres ſub gravi pcoena fint Þ- 
prohibiti, neque liberi homines ullo modo | 
ſint cohibendi, Divus Marcus & Commo- | 
dus Scapulz Tertyllo reſcripferunt;*>1 ipſi Þ- 


liquido compertum eſfer, Flinm priſcum 
in eo furore efle, ut omni intellectu care- 
ret, diligentius cuſtodiencum efle ; ac, h 
videretur, etzam in vincula conjiciendum 2! 
Quoniam, 1nquiant, ion tam ad peenam, 
quam ad tutelam ejus & {ecuiitatem alio- 

rum pertinebit. 
Quinto ceniet Legatum, i vim arma- 
*--D. 13. de Off. Prel. Cain 
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were thus put upon their Trial, were created 
Tribunes of the People for the enſuing Year, This 
proceeding, ſays Livy, the Gauliſh Ambaſſadors 
reſented juſtly and return d to their Country- 
men. Hence it appears what was the judg- 
ment of barbarous Nations, and a Roman Se- 
nate about the right of demanding and ſurren- 
dring criminal Ambaſſadors to puniſhment. But 
the Event proved this Law more plainly, fince, 
as if the Gods were incens d upon this Occaſion, 
the whole City of Rome except the Capitol 
was taken, ſack'd and burnd in this Gallick 
War. i 

Fourthly, Grotius thinks, that to prevent 
an imminent danger an Ambaſſador may be con= 
fin'd and examin'd, becauſe all humane Laws 
are {o made as to looſe ther Obligation in Caſes 
of the utmoſt Neceſſity. Thws, altho private 
Priſons were ſftriflly forbidden by the Civil 
Law under the {evereſt Penalties, and Free- 
men might be arreſted upon no Account, yet the 
Emperors Marcus and Commodus in @ re 
{cript ro Scapula Tertullus determine ; that 
if he # certain that F\ius Priſcus x /o far 


; Mad as entirely to have loſt his Reaſon, he 


ought to be more carefully guarded, and even 
put into Chains, if be thinks good ; ſince, ſay 
they, this is done not to puniſh, but protedÞ him 
and ſecure others, 
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26 De Lepati delinquentis, &Cc. 


tam intentet, per modum naturalis defen- 


ſionis occidi poile cui congruit quod tra- 
dit Paulus ; Qui cum aliter fe tueri non 
poſſunt, damni culpam dederint, innoxii 


junt ; vim enim vi defendere omnes Le- 


ges, omniaque jura permittunt. Sed non 
per modum pcenz vel civilis juſtitiz, Ex 
quibus omnibus conſpicuum eft, quod 
ex H. Grotii Sententia Legatus delinquens 
in loco, ubi legationem obit, nec punien- 
Jus, nec in judicio conveniendus fit, 


CHA P.- I. 


De Rationibus pro Lepati mt 
tate, 


\=1 Grotii Sententia, quod Legatus de- 


oy 


linquens in loco ubi legationem | 
obit, nec puniendus nec judicio ſubjicien- | 


dus fit, hiſce rationibus nititur. 


T_ 


Primo, quod Legati Perſona Jure Gen- | 


tium Sanaa & inviolabilis habita ſit, 


Secundo, quod Legatus admiſſus fide q 


Dublica muniatur, 


Tertio, quod Legatus Majeſtatem ejus, Þ 


:, quo miſſus eſt, reprzlentet, 


Quarto, Þ 


The proper Judge, &#c. 27 


Fiftaly, He thinks an Ambaſſador may be 
= Lill d in Self- defence, for taking up Arms a= 
EZ oxinſt the State. AAvreeable to which is that 

2? »f Paulus; that ſuch as have committed an 
Injury are uotwithſtanding guiinleſs,if they had 
| mo other means to defend themſelves; for tis al- 
1 tuwp'd by all manner of Laws to repel Force by 
« |= Force, But an Amv-:ſador may not be kill 4 

' by way of Puniſhment or Civil Fuſtice, From 


all this the Opinion of Grotius 1s plain, that a 
Criminal Ambaſſador may neither be Puniſh d, 
nor lry & where be reſides. 
by | C HH A ”” Ih 
Arguments for the immunity of Ambaſ.- 
ſadors, 
e- Þ FN Ee” 
THE Opinion of Grotius 7s grounded on 
;0- 


Firſt, The Chara&er of an Ambaſſador is 


0 þ ſacred and inviolable by the Law of Nations, 

| Second, An Ambaſſador received as ſuch is 
us, Þ ſecured by the publick ProteFion, 

, | Third, An Ambal[ador repreſents the Ma- 
to, þ 1*/f2 of bis. Principal. 


D 2 Fourth, 
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_ & inviolabilis oftendit. 
quit, legimus, ſacra Legationum, Sancti- 
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Quarto, quod Legatus exemptus ſit < 
juriſdictione territorii in quo Legationem 
obit. 

Primo, quod Legati perſona ſana fit 
Quia paſlim, in- 


monium Legatorum, ſantum inter Gen- 
tes Jus Legationum, ec. Immo, Legatos 


violare, non injuſtum tantum, ſed etiam | 
inpiem eſſe, confeſlione omnium, ait Phi- ** 


lippus in Epiſtola ad Athenienſes : Et Ci- 


cero, Legatorum Jus divino humanoque | 
vailatum eſt prefidio, ut non modo inter | 


Sociorum Jura, ſed & Hoftium tela ver- 


terur incolume, In quibus innuitur, quod 
Legati Santi habebantur reſpe&tu cam | 


, 


0772 quam humane ultionis, quz eorum |. 
violatoribus impendebat. Ad priorem ſpe- | 
at, quod Ammianus ait, Legatorum in- | , 
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jarias ſerpiternus vindicac vigor Juſtitiz ; |, 
& quod Appianus, poſliquam mala, quz |. 
Senonibus ob violates Romanorum Lega- |. 
tos obtigerant, recenſ{uiiſet, atque ita, 1n- |: 
_ quit, Senunes Nemeſis ulta eſt. Ad po- | 
ſteriorem ſpeat quod refert Dtionylius | 
Halicarnaſſenſis cum Laviniatum Legatos | 
Sabini jugulaſſent, & frequentes ab 1is Le- þ 
gationes peterent, nc impune abiret, Ro-Þ. 17, 
mulus eam Legatorum injuriam gravem, þ --. 
ut erat, & celeriter vindicandam efle ra-F :;. 
ws, Þ 


ED Dbet pd 


4 ” 0 4 . a Y 
. Aw. 1 5 > #24 WY W O-20 
5 þ, oth rg ICE Iagh, I IRS £ 
- ho OR — WG IST5S r= Hex a0 
2 SG 8a AK br LO ah vE Sgt * F Yo. 8 . 


The Proper Judge, exc. 29 


Fourth, He is exempt from the Furiſdidtion 


of the Place, where he diſcharges his Ambaſ- 


ſage. 
Firſt, He ſhows an Ambaſſador is invio.a- 


* le, becauſe ſays be, we meet in all Authors 


* with ſuch Expreſſions as theſe: The ſacred 
* rights of Ambaſſies, the ſanftity of Ambaſſa- 
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= dors, the right of Ambaſſage, held Sacred a= 


mong all Nations, 8c. Philip, in bis Epi- 


/tle tro the Athenians, ſays the violation of 
* Ambaſſadors is acknowledg'd by all, to be not 


L only unjuſt but impious. And Cicero ſays the 


Privilege of Ambaſſadors is fortified by the Pro- 
' reftion both of God and Man; to make it re- 
main ſecure as well among the Arms of conten-= 
BA ding Foes, as the peaceful Laws of Confederates. 
' By which is meant that Ambaſſadors were ac- 
© counted Sacred with regard to the Vengeance 
of God and Man, ready to fall on the Violators 
of thoſe Rights, Toe Expreſſions of Aramianus. 
© and Appianus relate to the divine Vengeance ; 
the Power of Fuſtice, ſays the firſt, is always 
' ready to revenge the Injuries done to Ambaſſa- 
: dirs, The latter having recounted the Fudg- 
* ments that befel the Senones for violating ine 


Roman Lepates, obſerves that thus it Was di- 


| ins Vengeance puniſhd the Senones, Dion. 


Halicarn. gives an Inſtance of human Ven- 
remee in the Caſe of the Sabines, who, tho 
; Ge demanded frequent A mb ies from the 

D 3 Lawvi- 
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tus, ut proculcata lege ſanaiffima, ſce- 2 
leri obnoxios corripuit vintoſque Legatis 7 


abducendos tradidit. 


— Quod vero perſonis ſacrofanfis non | 
folum a privatorum injuriis, ſed etiam 2 |} 
Magiſtratuum judiciis immunitas debeba- | 
eur, oſtendit idem Dionyſius, ubi de Tri- |. 
buno plebis agit. Brutus, inquit, concic- | - 
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ne convocata, Plebi ſuafit ut eum Magi-| 
ftratum facroſantum & inviolabilem efle | 
decerneret, Lege in hoc lata & jureju-Þ 
rando addito, quo hxc fecuritas confir-f. 
maretur ; quod placuit omnibus, lexqueſ- 
ab eo & collegis hzc fcripta eft ; Tribu-Þ- 
num invitum nemo, ut unum e vulgo,ſ. 
quicquam facere cogito, nec verberato,ſ 
nec alium verberare jubeto ; fi quis con-Þ 
tra fecerit, {acer eſto, & bona ejus Cere-Þ 
ri dicata funto, Indeque apud Romano 


mos obtinnit ut Tribunorum corpora ſa-þ 
croſan&a fint., Et quod hinc ea immuni-Þ 

tas ad Magiſtratuum poteſtatem extends 

tur,confirmat etiam Livius, qui de Tribu-Þ 

nis etiam agens ; Juris interpretes, inquit 

quia Xdilis a majoribus magiſtratibus pre-Þ 

hendi ducique poflit, dicebant ArgumenF 
to 
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The Proper Joe, &c. 31 


Tawvinians, bad ſtabbed their Ambaſſadors ; 
and therefore Romulus confidering the real Im- 
piety of the Fatt, and the Neceſſity of ſpeedy 


Vengeance, to prevent this Violation of the moſt 


ſacred Law from eſcaping unpuniſhd, he ſeized 


the Mal:fattors and deliver d them bound to the 
Lavinian Ambaſſadors Fo carr} them off. 

The [ime Author ſhews that ſacred Perſons 
ought to be exempt not only from the Injuries of 
private Men, but likewiſe from the Turiſdidtion 
of Magiſtrates, where ſpeaking of the Tribane 
of the People, Brutus, he ſays, having call d 
an Aſſembly, perſwaded the Commons to declare 
that Magiſtrate ſacred and inviolable, by pro- 
poſing a Law with an additional Oath to ftreng- 
then his Security, which they all agreed to, and 
@ bill was drawn up by bim and his Collegues 


in this Form. *© Let none preſume to oblige a 


* Tribune 4s a common Perſon to do any thing 
* againſt his will,let no Man beat him,cr cauſe 
* him to be beaten. If any A&s contrary let him 
* be accurſed, and his Eſtate conſecrated to Ce- 
res. From that time the Perſons of the Tri- 
bunes were always reſpe&ed by the Romans as 
inviolable. Livy likewiſe proves, that their 
immunity extended to the Power of Magi- 
ſtrates; for [peaking of the Tribunes, be ſays, 
that becauſe the FEdiles were Subjef to the 
Power cf their Superiors, the Lawyers conclu- 


ded the Fdiles were not ſ;cred, Poſthumius 


373 


. 
PIR "> 4 p od . £ _ 
— wie Bone en 
& Co reac 0. 2d ors bt DE->- Si LE 


5 
; 
i 
| 


CS — pR_ — - 
w - W - 


—_ — 


—_ . 
—I—_— m_ 
. po - 


”__ —— = 
= Roo — ww . — wm—_— 
- ps — « ae £4 -_ 


- — 


32 De Legati delinquentis, &c. 


_ to fuiſſe pro ſacroſanto exdilem non ha- 
beri: & apertius apud eundem Poſthy- 
mius, cum ad conſules de Populo Roma- 


no, ab obligatione Sponſionis/cum Samni- | 


tibus factz, liberando verba faceret ; in- 
terea dedite, inquirt, nos prophanos, qvos 
ſalva religione poteſtis; dedetis deinde 
& iſtos ſacroſan@tos (Tribunos plebis in- 
nuens) quum primum magittratu abierint, 
Ejuſmodi verborum formula, prout teſta- 
cur Albericus Gentilis, de legatis uſurpa- 
batur ; Legatus neque cxditur, neque vi- 
olatur, vel, uti Author Quzftionis, Le- 
gatus neque verberibus neque contumeliis 
aficitur, 
Secundo, pro immunitate Legati ratio 


habebatur, quod Legati admiſli fide pub- 


lica muniantur. Duo ſunt, inquit Gro- 
tius, quz ad Jus Gentium pathm referri 
videntur, Prius ur admittantur, deinde ne 
violentur. Et admitla. legatio apud ho- 
ſtes, tanto magis apud amicos, prefidinm 
habet Juris Gentium, quaſi ab eo termmpo- 
re tacita pactio interceſlerit. Er Johan- 
nes Felden (qui Grotio minime adulatur) 
in annotatis, praecipua, inquit in Lega- 
tione eſt admiſlio, inde enim alterum, 
quod inviolabiles ſunt, dependet. Nam 
admiſfio quaſi contractus eſt quo Legati 
{1am falutem credunt ei ad quem mifli 

ſunt; 
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The Proper Judge, e*c. 33 


in Livy [peaks ſtill plainer., For in his Speech 
= zo the  Conſuls, about releaſing the Romans 
= from the diſhonorable Treaty made with theSam- 


nites ; deliver ms up,firſt, ſays he, who are com- 
mon Perſons, into the Hands of our Enemies, 
as you may ſafely do with a good Conſcience ; 


and let thoſe ſacred Tribunes be ſurrender'd af- 
 terwards, as ſoon as they have laid down their 
> Office. Albericus Gentilis /ays a Form of 
' this Nature was uſed with Reſpeft to Ambaſ< 
' ſadors. An Ambaſſador is neither ſcourged 
- nor abuſed; cr, as the Author of the Quzitio 
\ Vetus &., An Ambaſſador is neither puniſh'd 
| with Stripes or contumely. | 


Secondly, The Second Argument for the 
immunity of an Ambaſſador, is his being 
receiv'd into the publick Protelion, Am- 
baſſadors, ſays Grotius, have a right to 


two things by the Law of Nations ; one, to be 


admitted; the other to be ſecure from Violence. 


E And when the Amboſſy is admitted, tis 
 proteffed by the Law of Nations among Ene- 


mies, and much more among Friends, as if 
from tht time there was a ſecret Agreement 
between them, PFelden, who is by no means 
partial to Grotins, obſerves, the Admittance 
1s the principal thing in an Amoaſſy, and that 
the other Right of being inviolable depends up- 
om it, For Admittance is a ſort of Contratt, 

whereby 
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ſunt ; alter vero Securicatem pollicetur, ſi. MM ,z, 
ve exprefle, ſive tacite, unde querelz ju- IF ,z, 


o 


”. 


ſtz oriuntur, ſi Securitas non preſtetur ; # 
Fides vero publica, quz expreſle vel taci- 7 
te ab eo, qui admittit Legatum, interpo- |? 
nitur, reſpundet Literis Credentiz, quz | * 
ab eo, qui Legatum. mittit, deferuntur. | p, 
De quibus Fredericus Marſellaer, Literz | 
redentiz, inquit,ſunc Legationis teſſfera, | 
qua Princeps fidem Legato tribuit, ut que | 2 ,; 
egerit, admiſeritve commodo vel periculo | * 7; 
ſuo prefticiſle videatur. Aliis admicti & | p, 
audiri Legatum ſuum Princeps petit ; aliis | ;; 
etiam eum laudat & commendat. Com- | j,, 
mendationem quis obligationem dixerit ; Þ 
itaque traduntur literx, non ſfolum ut cre- Þ 
datur ei, qui mittitur ; ſed & preterea ut Þ  ;; 
obligetur is qui miſir, immo, &, qui ad- |: 1; 
mitrtit, Sane, qui mittir, fidem ſuum ob- Þ: j;; 
ſtringit ratum apud ſe fore quicquid Le- | 
gatus egerit ; qui admittit, data fide cogi- | ;/ 
tur Jus Legationis ſemper falvum prxſta- Þ }; 
re; & ei videndum eft, ne data fide pub- | ;; 
lica Legato quicquam moleftiz oriatur, in þ ,, 
acceſſu aut abſceſlu, | 
Quanti momenti ſit hac fides publica | » 
ex eo zſtimari poflit, 2 
Primo, Quod Foſhua 8& Principes Iſraeli- Þ 
tici, qui Gabionitis ſe e longinqua regrons TFT 
venire fingentibus fidem dederant fe iif- Þ 
gem 
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The Proper Judge, e*c. 25 


whereby Ambaſſadors commit themſelves to bim 


X they are ſent to; and he promiſes to prote& 
- XZ them ; on which account there is good Reaſon 
T ro complain, if they miſs of Security, Now 
"2 that publick Security which is given, either ta- 


' 2 citly or expreſly, by him that receives the Am- 


** baſſador, correſponds to the Credentials of the 


** Principal, Theſe Credentials, ſays Fred, Mar- 
©: ſellaer, are the Pledge of the Ambaſſy, where- 
in the Principal promiſes to take upon himſelf 
> all the good or ill Conſequences of his Miniſters 
' Tranſattions, be defires bis Ambaſſador may 
' have Audience from others, and recommends 
|” him to them. This recommendation may be 
 look'd upon as an Obligation, and therefure 
Credentials are deliver d not only upon the Am- 
| baſſadors Account, but that his Principal, and 
the Prince to whom he is ſent, may be both ob- 
| liged by them, For as for the Principal, he ob= 
 liges himſelf to ratify -all the Treaties of bis 
Ambaſſador: And the Prince that receives 
| the Ambaſſy is bound in honour to ſecure to 
” him the rights of Ambaſſages, and to take care 
* that no diſturbance be given to the Ambaſſador, 


| neither coming nor going. 


The great Importance of the publick Credit, 


: may be learnt from the following Inſtances. 


Firſ#, Joſhua and the Princes of Iſrael, 


4 who had promiſed to ſpare the Gibeonites 
| pon their pretence of baving come from a far 


Country, 


36 De Legari delinquentis, &c: 


dem parcituros ; cum intelligerent ſe de. 


ceptos, fidem tamen obſervarunt. De quo il 
Ambreſins, Foſua, inquit, pacem, quam 
dederat, non revocandam cenſuit, ”'1ia 
firmata erat Sacramenci Religione ;, ne, 
dum alienam fidem argueret, fidem ſaam 
tolleret. E7 


Secundo, Quad Superior Africanus cum Y | 
navem multis illuſtribus Carthaginienſibus 


onuſtam, in ſua poreſtate haberet, invio-|# 
latam dimiſit, quia ſe Legatos ad eum miſ-| 
fos dicebant, tametſi manifeſtum eſſer, il- | 
los przeſentis periculi vitandi causa falſum | 
Legationis nomen amplexos efle ; ut Ro-| 
mani Imperatoris (inquit Valerius Maxi- 
mus) potius decepta fides quam fruſtra im-| 
plorata judicaretur. 


Tertio, Quod ingenti Pznorum claſſe 


Circa Siciliam devicta, cum Duces fra&is | 
Animis conſilia petendz pacis agitarent, | 
& Amilcar ad Conſules ire non auderet, 
ne eodem modo catenz fibi injicerentur, 
quo ab ipſis Cornelio Aſinz confuli inje- 
&z fuiſſent ; Hanno autem certior Roma- 
ni Animi zſtimator, nihil tale timendum 
ratus, ad colloquia eorum pergeret, apud 
quos, cum de Belli fine ageret, 8 Tribu- 
nus Militum ei dixiſſet, poſſe merito ili 
evenire, quod Cornelio accidifſet, uter- 
que Conſul, tribuno tacere juſlo, ifto, in- 

quiunt, 


0 


7 The Proper Judge, exc. 97 
_ = Country, ſtill kept their promiſe after they 
= found themſelves deceived. On which St. 
= Ambroſe obſerves, that Joſhua would not re- 
= cat the Peace he had granted, becauſe it was 
* confirm'd by the Obligation of am Oath, and 


be reproached others with the breach of it. 
= Secondly, The elder Africanus baving taking 
= 4 Ship with many of the Noble Carthaginians 
= /t it go again without any damage, becauſe 
* they affirm'd, they were ſent on an Ambaſſy to 
him; altho' it was plain, they falſly aſſumed 
© that Title to deliver themſelves from their 
© preſent Danger. But this be did, chooſing ra- 
© ther to have the Faith of the Roman General 
| thought to be_ impoſed on, than to be implor'd 
q. 1 77 vain, 

| Thirdly, When a large Carthaginian Fleet 
8 bad been defpoy'd near Sicily, the Admirals in 
| deſpair were projetting the beſt Meaſures of ſu- 
6 ins for Peace; Amilcar, who was one of 
| them, dare not go to the Conſuls, leſt they 
| ſhould bin'd him in Chains, as Cornelius Afi. 
na the Roman Conſul had been bound by them, 
| Bus Hanno, being better acquainted with the 
| Roman Generofity, and thinking there was 
1 | reaſon for no ſuch fear, undertook to parley 
or. 8 249 them. As be was treating about conclu« 
- Wi 4ing the War, a Military Tribune told him, 
| be juſtly deſerved the Pays of SOR” 208 
| th 


that he might not deſtroy his own Credit, while 
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-quiunt, metu, Hanno, te fides noftrz ci- 
viratis liberar. 


Quarto, Quod Fugurtha, qui fide pu- 7 


*blica Romam venerat, poſtquam Maſlivz 
.cxdis Author fuiſſet, & tanti ſceleris ma- 
.nifeſtus, non prius omiſerit contra verum 
Niti, -quam animadvertit ſupra gratiam at- 


.que pecuniam invidiam faci efle, paucis | 


poſtea diebus in Numidiam profectus eſt, 
ufſus tantum a Senatu Iecalia diſcedere. 


Tertio, Pro ratione affertur, quod Le- 
-patus perſonam ejus, a quo miſſus eft, qui 
neminem ſuperiorem agnoſcit, reprzſen- 
tet. Jus Legationis, inquit Grotizs, ad 
eos Legatos pertinet, quos mittunt qui 
ſummi imperii compotes ſunt ; & Legati 
fitione quadam habentur pro perſonis 
Mittentium ; unde Livizs, in Legato, in- 
quit, eft Majeſtas publica. Et Cicero de 
Popilio, qui Antiochum virgula circum- 
ſcripſit, przclarc, inquit, ab eo fatum ; 
'Senatus enim faciem ſecum attulerat, au- 
 thoritatem reipublicx, Et proinde fi Le- 
gatus pro Majeſtate & Amplitudine ejus, 
qui eum miſit, minus honorifice fecerit, 
reus habetur diminuti imperii. Ee fi quid 
contra-ejus dignitatem patiatur injuria ad 
ipſum pertinece cenſetur. Ad prima 
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The proper Judge, &c. 5 
both the Conſuls commanding bim to be ſilent, 
Hanno, fay they, the Honour of our City frees 
you from this fear. wa 

Fourthly, Jagurtha being come to Rome nz 
der the publick Prote&ion, and there having 


cauſed the Murther of Maftiva, and being 


known to be guiity of the Fa, never ceaſed 


his endeavours to feifle the Truth, till he found 


the Qdium of the Crime was greater than his In= 
tereſt and his Purſe; and 'a few Days after he 


return d to Numidia, being only commanded by- 


the Senate to leawve thiir Dominions. 


Thirdly, The Third Argument for the immu*« 


vg nity of an Ambaſſador is the repreſenting hisFrin- 


cipal, who acknowledges no Superior, Toe 


R:pht of Ambaſſage, ſays Grotius, belongs T0 
ſuch Ambaſſadors as are [ent by Sovereign Pows 
er; and by a kind of Fitton, they are ima- 
gined to be the Perſons of their Principals ; for 
which reaſon, Livy ſays the Majiſty of the 
State is lodged in the Ambaſſador, And Ci- 
cero ſpeaking of Popilius, [as it was an ex- 


cellent Attion, for he bad brought with him 


the Appearance of a Senate, and the Authority 
of a State. If therefore an Ambaſſador behaves 
bimfelf anſuitably to the Majeſty 8nd Grandeur 
of bis Principal, he is charged with impairing 
the Dignity of the State. And if be be umwor- 


thily treated, the diſgrace reflefts on his Prince. 
Caſe, Arſaces, the 
| P al- 


So, in regard. to the firſt 
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guod attinet, Arſaces Rex Parthorum, O- 
 rabazum, quem Syllz legaverat, quod in 
Colloquio locum honoratiorem ei ceſlerat, 
ultimo ſupplicio affecit. Ad potterius re- 
ferrt poteſt, quod dixit Cicero, Legati quod 
erant appellati ſuperbius, Corinthum,Gre- 
cix lumen, Patres noſtri extintam eſle 
voluerunt, De utroq; in hiſtoriis exem- 
pla quam plurima occurrunt, Felder in noe 
tatis ad Grotizm, conſtat, inquit, f1 Lega- 
t quid: deliquerint, eos puniri non poſle ; 
quia corum perſonis. accidit reprzſentare 
aliquem, in quem nullum jus habemus : 
quare rece tradit Author remittendum 


eſſe Legatum ei, qui miſit ut is aut puniat 


eum, aut dedat. Et Gentilis ; in perſq- 
na, inquit, qui Principem refert, ipſe 
Princeps ſubditur, fi ea fubdatur. Et Be- 


foldus. plenius, in contemptum, inquie, - | 


Domini vergit, fi Legatus, qui-perſonam. 
ejus reprxſentat, alibi puniatur. Quod 
& civile, inquit, eſt ; nec ratione caret, 
Legatus enim non eft plane, ut alius ; du- 
plexq; jus habet, ex propria & ex Domini 
ſui perſona ; nec per ſuum ſcelus Domini 
& Patriz fuz privilegium amittir. 
Quarto, Quod Legatus. exemptus fit & 
yuriſdictione territorii in. quo legationem 
Obit ; Grotizs ſicut fictione quadam, in- 
quit, Legati, habentur pro perſonis mit- 
tentium, 
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The Proper Judge, &c. 4n 


at bis Audience, Cicero has: related an Ex-. 


ample of the Second Caſe. Our Anceſtors, fays: 
be, by deſtroying Corinth put out one of the. 
Eyes of Greece, for ſpeaking diſreſpe&fully to. 

titudes of Inſtances in 
both Caſes. may be found n Hiſtory.  Felden- 
in bis Notes on Grotius, ſays it is a thing 


the Ambaſſadors, mu 


agreed upon, that Criminal Ambaſſadors muſt 


20t be puniſhed, becauſe they repreſent. a Perſon © 
over whom we have no Power.. Wherefore oar- 
Author bas reaſon to ſay, the Ambaſſador muſs: - 
be remitted to his Principal, to paniſh bins or-- 
deliver him up. Gentilis affrms,. that the 
Prince him{elf is ſubjefted by the Subjedion of 
bis Repreſentative. Beſoldus is more Expreſs. 
The Puniſhments of an. Amb aſjador reflefFs diſ- 
grace on- the Principal.. The. Civil Law -is 
founded on. Reaſon, An Ambaſſador » differs 
from other Men, and has a double Right from - 


himſelf and his Maſter 3 nor does he forfeit the 
Privilege of his Prince and. bis Country by any 
BMiſdemeanor of bis 0911s... 


Pourthly, An Ambaſſador is exempt from the 


7 uriſditlion of the Country, wheres bs refides. 
Grorius ſays, that as Ambaſſadors by-a Kind 
of Fiftion are taken for the very Perſons of their 

Soo 5 TY 


Parthian King, flew Orobazus bis Ambaſſa-- 
dor to Sylla, for giving bim the upper Hand. © 
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A2 De Legpati delinquentis, &c.. 


civilijure populi; apud quem: vivant; non 
renenturs Magiftratibus in Domum Le- 


ati jus-nof ſuiffe 8 multis colligi poteſt, Þ* 
um:Achzi Lacedzmonios, qui ad diver-. | 


ſoria; Legatorum. Romanorum confuge- 


rant, vi: extrahere tentiflent, nulla loci-Þ* 


vacri Religione tai, apud'Senatum dela- 


Gentinm- ea impudentia violaſſent. Et 


izpins apud Livium occurrit, Romanos. 
Fdes, loca libera, Legatis conceflifle ; Þ 


8& quamvis alit loca libera vacua interpre- 


tantur, Gentilis Libertatem ad jus refert. 


Author etiam Quzſtionis, non folum-cor- 


pora Legatorum, inquit, ſed &. hoſpitia. 


eorum ſacroſandta habentur, nec. immeri- 
to, cum domus cuique tutiflimum fit refu- 
2ium & receptaculum. Itaque. hic honos 
_ comm. Legati -debetur, ut non niſi reve- 
renter, 6& venia petita 8& impetrata intro- 
£atur, quaſi-in ſacrarium. Grotizs ait, 
_ Quod Legati.-quia extra territorium, in 


guo verſantur, habentur, ideo civili jure- 


populi  apud quem vivunt, non tenentur, 
Legibus civilibus eos non teneri, alii con- 
ſentiant.. Ex.uno jure Gentium, inquit 
Gentilis, Legati- judicantur, fi ipſi. judi- 
candi. ſunt, | Et i Beſoldus, : cum Legatus 


907 


rentiam, ita ſimili fictione. conſtiruantur' | 
exera-territortum, in quo verſantur : .unde # 
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The Proper: Judge, &c. 43 


Principals, ſo by a like Suppoſition, they may . 


be imagin d as out of the Country where they 
= reſide ; and for this Reaſon, they ave nt [ub- 
ject t0 the Laws of that State. There are ma- 
my precedents to ſhow, that [Magiſtrates have 
no Power over an Ambaſſadors Houſe. When 
the Achaians endeawour'd to force ſome Lace- 
dxmonians from the Lodgings of the Roman 
Ambaſſadors, whither they had fled for San- 
Guary, without any regard to the privilege of 
the Place, they were accuſed to the Senate, as 
Pauſanias reports, for baving ſhamefully wis- 
lated the Law of Nations: Livy frequently 
obſerves, that the. Romans: aſſign d Habita- 
tions for the Ambaſſadors, which he calls free 


Places. Some indeed, by free underſtand. only 
Places where there was room. But Gentilis 
refers it to priviledged Places, The Author of 


the quzltio vetus, &Cc. ſays that the Lodgings 
of Ambaſſadors as well as their Perſons are ac- 
counted Sacred, and that for wery good Rea= 


ſon, fince Home affords the beſt Shelter and. 
Retreat for every Man. This Honour therefore 
is due to his Houſe, never to enter it irreve=. 


rently, nor without leave. Grotius ſays Ame 
balſadors are exempt from the Laws of the 
Land where they reſide, becauſe they are ſuppo- 


[ed not to be in that Country, Others are of 
the ſame Opinion. Ambaſſadors, ſays Gemtilis, 


are judged only. by the Law of Nations. Be- 


ſoldus- 
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44 De Lepati delinquentis, &c. 
non niſi Gentium uri ſit ſubjeus, ſequiz 
tur, inquit, eum ſtatutis & legibus civili» 
bus non teneri ; re&te, quod jus civile de- 
finitum ſit, quod quiſque Populus ipſe 
ſibi conſtituit, ut ad alios preterquam ſub. 
ditos non extendatur. Peregrini certo | 
privati, poſtquam aliquamdiu in regione 
aliqua manſerint, ejus legibus-tenentur 
quia ab ejuſdem loci legibus proteguntur, 
Legati vero, cum Juris. Gentium-prefidio 
muniantur, non eft neceſle ut legibus ci- 
vilibus quicquam debeant, & proinde nec 
iis obedientiam preftare obſtringuntus, 
Quod fi legibus & moribus loci Legatus 
'Non teneatur, qua. ratione Magiſtratibus 
& Judiciis civilibus ejuſdem loci ſubjicie- 
tur. Regula de unoquoque puniendo in 
loco, ubi deliquit, in eodem regno, in 
Clericis aliquando 8 Milicibus non obſer- 
' yVatur, nec in externo - regno obtinet, 
cum Exercitus Principis in terricorio alte- 
Tius Principis agit, Nam in quocunque 
loco eft Exercitus, ibi, uti tradit Baldus, 
 fingitur efſe' territorium Ducis : Er Ho- 
tomannus addit, quod Capitanei de cri- 
minibus. in eorum navibus . commiſlis ſu- 
pra mare, extra - ditionem- ſui Principis 
£ognoſcendi & judicandi Poteſtatem ha- 
bent. Nec deſunt- exempla. Legatorum 
Principum- potertiorum, qui in ext2ris 
| t6rti- 
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The Proper Judge, ec. 45 
# foldus /ays, the Exemption of an Ambaſſador 
= from the Civil Law, is a conſequence of his be- 
= ing ſubject only to the Law of Nations. For 
= the Civil Law, is that Law which any State 
* bas enadted for its ſelf, and conſequently extends 
I only to the Subjefts of that State, Private 
= Foreigners indeed, by dwelling ſome time in a 
= Country, become Subje# to its Laws, becauſe 
= they are protecfed by thoſe Laws; but 


_ % - 
z* 
BS 


© tions, want no Benefit from them, and cannot 


2 under no Obligation to the Laws and Cuſtoms 
of the Place, how can he be ſubje& to the Magi- 


E ſtrates and Courts of Fudicature in that Place? 


The Rule of puniſhing, whers a Fatt # commit- 
© red, ts ſometimes neglected in Clergy-men and 
- Soldiers, within the Dominion; nor. does it 
© take Place out of the Kingdom, when the Ar= 
” my of one Prince # in the Country of another, 
E For, as Baldus affirms, the Dominion of the 
© General is ſuppoſed to be wherever the Army. 
© is; and Hotoman adds, that Sea-Captains 
E bave Power to try and judge of Crimes com- 
* mitted in their Ships, on thoſe parts of the Sea 
| which, are beyondzgthe Dominions of their Prince. 
© There are inſtances to be found of the Ambaſſa- 
dors of the more powerful Sovereigns, who in 
| the Places of their Reſedence have exerciſed their 
| Authority, and the power of the Sword over 


= Ambaſſadors, being ſecured by the Law of Na= 


= be ſubjet to them, Now if an Ambaſſador be 


their. 
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46 De Lepati aelinquentis, &C. 
rerritoriis, ubi Legationes obierunt; in 
ſaos domeſticos imperium 8 jus gladii ex. | ;; 
ercuerunt. Ita refert idem Hotomannus, | 1,; 
Legatum Regis Galliz in regione vicina, | 
ſervi domeſtici, qui filiam ipfius undecim Þ* 
annorum per vim ſtupraverat, propria au- | 
thoritate gulam laqueo fregiſle : Et Le- 
gatum Regis Hiſpaniz Venetiis famulum, 
qui grande aliquod facinus perpetraverat, 
| Senatu minime conſulto, & feneftris hoſ- 
pitii ſui ſuſpendi fecifle, quz proculdubig 
auſi non fuiſſent, niſi ſe juriſditione ter- 
ritorit, ubi morabantur, exemptos cen- | 
ſaiſſent. : 


— _— 


CAP UF HE 


De Rationibus contra Legati Immuni- 


ly The pe Eruditione 8 Juriſpruden: 
1 N\ tia conſpicni, contra id quod cenſct 
Grotius, ſtatuunt. Quod Legatus'in loco, 
_ ubi legationem obit 8& conveniri & muni- 
ri poflit. Quorum Opinio hujuſmodi ra+ 
tionibus niti & confirmari videtur. 
; Primo, Quod Sandtitas Perſonz: Legati 
| £jus ſceleribus non patrocinetur, - 


Yes 


. The Proper Judge, ec. a7 
MT cher Domeſticks, Hotoman gives a relation 
7 of « French Ambaſſador in a Neighbouring Na- 
- i tion, who hang 'd one of his Servants for ravi- 
o ſhing bis Daughter Eleven Years Old; and of a 
7 Spaniſh Ambaſſador at Venice, who without 
® conſulting the Senate, hung his Footman out 
Z at the Window for the commiſſion of ſome Capi- 
I tal Crime. This, they would never have pre- 
= ſumed to do, had they not thought themſelves 
© free from the juriſdiction of the Country where 
© they refeded. | 
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: CHAP. 1I. 


3 Arguments againſt the Immunity of 
k Ambaſladors. 
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QEveral eminent Lawyers, contrary to the 
$ (.) Opinion of Grotius, declare it lawful to 
© fry and puniſh an Ambaſſador where be reſides, 


en- 
\{et 
C0, 
101 

ra- 


OWL 


* 


| and think they prove their Opinion by the fol- 


- 


J lowing Reaſons. 


| Faſt, the ſanity of the Charafler is no de< 
jence for the Ambaſſadors Crimes, FA 
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43 De Lepati delinquentis, &c. 

Secundo, quod publica fides fraudulen- 
tos & -perfidos non protegar. 

Tertio, Quod perſona Principis, quam 


Legatus ſuſtinet, ipſum ſupplicio non ex- | 


1mat. 


Quartd, Quddpreſidium juris GentiumÞ* 
Legatis Ocdinariis non debetur, 8& quod 
neceſſarium_ ſit ut Legatus, ubi deliquit, 


puniatur, 


Primo, Quod Sanctitas Perſonz LegatiÞ 
ſceleribus ejus non patrocinetur, facit pri- | 
mo, quod Paſchalius affert ex Plutarcho, 
ſcilicet Tribunus plebis ſacer eft & invio-| 


labilisz quia a populo conſecratus eſt, 
eique prxefſt. Quod fi immutatus infur-Þ 
gat in populum, <eique adimat ſuffragia, 
ſe ipſe Magiftratu abdicat, cum nihil ea-F 
rum rerum preſtet, quarum intuitu, ea 
poteſtate donatus eſt, 

Secundo, Quod Theodatus, Gothorum 
Rex, ad Legatos Juftiniani dixerit, ſan- 
aum elle apud homines Legatorum . no- 
men plenumque honoris : Sed hoc jus Le- 
gati fibi ſervant, quamdiu ſua modeftia 
Legationis dignitatem tuentur. Ita enim 
exiftimant homines fas efle Legatum inter- 
ficere, fi is in Principem, ad quem mittt- 
cur, ſit injurioſus ; aut alienum matrimo- 
nium Violet, 


Ter- 


: The Proper Judge, exc. 49 
= Secondly, Publick Faith is no Prote&ion to the 
i- BY /raudulent and perfidious. 
= Thirdly, The Ambaſſador is not exempt from 
= puniſhment, by repreſenting his Principal, 


I: 
p wy 'T 


 Fourthly, Ambaſſadors in Ordinary cannot 
b claim the Security of the Law of Nations, buts 
7 "ris neceſſary to puniſh him where the Fault is 
= commilted. 

Firſt, The Sanflity, &c, One Argu- 
atiÞ ment for this is the Citation of Paſchalius 
ri from Plutarch, that a Tribune' of the People 
10, is ſacred and inviolable, becauſe be is conſe- 
0-7 crated by the People,. and appointed over them, 
0 But if he turns againſt the People, and takes 
17- away their Liberties ; be abdicates his Office by 
ia, | performing none of thoſe things, for the ſake of 
2a- which be was veſted with that Authority, 


Secondly, A ſecond Argument for the firſt Aſ= 

am /ertion, is rhe Speech of Theodatus King of 
in-M '4+ Goths ro the Ambaſſadors of Juſtinian, 

10-8 7he title of Ambaſſadors is ſacred and very ho- 

Le W vourable ; but they have Right to this no longer 

tis Bf 121 they preſerve the honour of their Office by 

im | '-cir good behavior. For 'tis a common Opt- 
er. I 102, that an Ambaſſador may be Kill d for wie- 

tti-Wf /#ting the Prince he is ſent to, or for commit- 

10-8 2 Adultery, 


F Third?» 


5o De Lepati delinquentis, &c. 


| Tertid, Quod Author Quzſtionis dicit, | 
quemadmodum ipfi Principi, qui aditur, | 
ſana debet efle perſona Legati, ira & þ* 
- contra ipfi Legato ſana debet eſſe perſo. | 
na Principis, ejuſque imperium ; ne alias 
Jus unius fiat injuria alterius, Nam, cum | 


| Jus Gentium Naturs matre & Neceffitate þ_ 


magiſtra ortum ſit, neceſle eſt ut natura- £ 


lis ejus zquitas utrinque recurrat ; atque 


hinc, Legatorum Securitati ; inde, Prin- 'F 
Cipis, ad quem mittitur Legatio, indem- Þ 


nitati viciflim conſulatur. 


Secundo, quia publica fides fraudulen- | 


tos 8 perfidos non protegat : Cum, quod 


ait Beſfoldus, ſub fide publica Princeps, þ 
ad quem mittitur Legatws, decipi non Þ 


debet. Et Becthius de ſecuritate 8: falvo 


conducu Legati inquit, privilegiata fe- Þ 


curitate fruuntur, dum ipſi fidem publi- 
cam, ſub qua admittuntur, non frangunt; 
ob quod viciflim ipſis frangi poteſt, pre- 

ſertim i quid contra Principis aut Rei- 
- publicz ſtatum moliantur. Et Marſellaer, 
is, inquit, alterum ab obligatione liberat, 
qui conditionem, quam paRa includunt, 


fallendo tranſgreditur., Nam quo ore, in- 


quit Author quzſtionis, ad Juris Gentium 
prefidium confugit, in quod commitrtere 
non dubitavit, cum fruſtra legis auxilium 
implorat, qui in eum committic. on 

ebet 


The proper Judge, ec. 51 
Thirdly, The Author of the Queſtion brings 
. i a Third Reaſon. As, ſays he, the Ambaſſa- 
. | dor's Perſon ought to be ſacred with the Prince 
s | he is ſent to, ſo again the Perſon of the Prince 
n | and his Government ought to be ſacred with 
e | the Ambaſſador ; leſt otherwiſe the right of one 
- | ſhou'd turn to the wrong of the other, For ſince 
e Þ the Law of Nations is the ProdufF of Nature 
1- | improved by Neceſſity, its natural Equity muſt 
1 | be reciprocal, by which the Prote&ion of Am- 
| baſſadirs on one hand, and the Safety of Prin- 

n- | ces on the other are mutually conſulted. 
xd | Secondly, The Second Argument is, that 
»s, | Publick Faith is no Protefion to the fraudulent 
»n | and perfidious : Since, according to Beſoldus, 
vo | the Prince who receives an Ambaſſador upon 
ſe- | the publick Faith ought not to be tricked, 
i- & Bechius, ſpeaking of the Security and ſafe 
| Condu&tt of an Ambaſſador, ſays, they ought 
| to enjoy the Benefit of Protection ſo long as 
| they violate not that publick Faith whereon 
» they were received ; but if they be guilty of 
| ſuch a Breach, the Publick Faith may be broke 
| with them ; eſpecially if they plot againſt the 
| Prince or the State, Marſellaer ſays, he that 
| fraudulently breaks a Covenant frees the other 
* Party from his Obligation. For, ſays the Au- 
| thor of the Dueſtion, with what face can he 
| claim the Proteion of the Law of Nations, 
| Who has nct ſcrupled to wiolate that Law him- 
| Ft 


A 


52 De Lepati delinquents, Ye, 


debet ex eo munere . patrocinium captare 
quod ipſe per ſcelus proprium deſpexit, 
Secundo, quod idem alibi, fi Legatus pub- 
licam adminiſtrationem turpiflima nego- 
tiatione commutet ; fi ferales faſces impe- 
rio, ad quod mittitur, inferat ; feditio- 
nem tumultumve concitet ; Oppidorum 
deditionem, ſubditorum defectionem, clan- 
deſtinis coitionibus procuret ; aut pela- 
rium ejuſmodi propoſitum ope, cocnfilio 
promoveat ; fi principis miniſtris inſidie- 
eur, ut E corruptis & ſeductis arcana ex- 
piſcetur, hoſtis & proditor exiſtimandus 
eſt, & ferro flammiſque ablumendus. De- 
inde, cum Legatus vix unquam Cconcep- 
tum animo ſcelus exequatur, niſi miniſte- 
Tio: alicujus perfidi ſubditi adjutus; nec 
ille ambigitur Legis Juliz majeſtatis revs 
efle, contagio reatus in ipſum quoque 
Legatum diffunditur, ut, quos par faci- 
nus coinquinat & xzquat, eos par pana 
conſtringar. 
ſi hominem gladio five veneno occidat, 
nullo vinculo ſibi conjuntum, Legis Cor- 
neliz de Sicariis tantum reus eſt, At fi 
filio perſuaſerit ut patrem occideret, vel 
venenum eidem filio ſubminiſtraverit, his 
caſibus non lege de Sicariis tenetur, fed 
e4dem lege, qua ipſe filius, nempe Pom- 
peia de Parricidis, Ita enim cum quzli- 

tum 


Quemadmodum extraneus, 


x The Proper Judge, ec. 53 

| ſelf? conſidering too that the Tranſgreſſor of a 

” Civil Law, pleads the ProteFion of the Law 
| in vain, nor ought a Man to pretend to any 
- | Benefit from that Charater, which he, by his 
 Villany, has contemned. Again, according to 
the ſame Author, if an Ambaſſador perverts 
| his Miniſtry to the wileſs Negotiations ; if be 
| kindles deadly Feuds in a Nation ; if he rai- 
> ſes Seditions or Tumults ; if he procures the 
oO Þ Surrender of Towns, or the Revolt of Sub- 
- Þ jcfts by ſecret Meetings ; if he aids or adviſes 
- Þ any ſuch impicus Deſign ; if he enſnares the 
us Þ Prince's Miniſters, and bribes and ſeduces them 
e- | to betray their Secrets; in all theſe Caſes be 
- = ought to be reckon'd an Enemy and a Traitor, 
e- I» and be deſtroy d with Fire and Sword, PFur- 
ec | ther, ſince an Ambaſſudor ſcarce ever executes 
us I bis wicked Purpoſes without the ny of ſome 
ue Þ traiterous Subject, who, being doubtleſs guilty 
i- IÞ of Treaſon by the Fulian Law, involves the 
| Ambaſſador in the ſame Guilt, ſo that they 
| ho are Pellow- criminals ought likewiſe to be 
| Fellow-ſufferers. As a Stranger, that ſtabs or 
| poiſons a Man no way related to bim, is only 
| guilty of the Cornelian Law de Sicariis ; but 
if be perſwades a Son to kill bis Father, or 
| furniſhes him with Poiſon for that purpoſe, be 
is tn both theſe Caſes to be try d not by the 
. (former Law, but by that of Pompey de Par- 
zli- Þ "iCidis, as well as the Son who committed the 
am 7 F:3$. Pare - 
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54 De Lepati delinquentis, KC. 


tum eflet utrum qui patrem occiderint, 
an etiam conſci pena parricidi afficiendi 
eſſent : Metianus reſpondit, non folum 
parricidas ſed etiam conſcios eadem pce- 
na afficiendos eſle. 

Tertio, Quod Perſona Principis, quam 
Legatus ſuſtiner, ipſum judicio non eximat; 
facit primo, quod Author quzftionis affir- 
mat Legatum, ut perſonam Principis ſu- 
Ttinet, nihil agere, nifi ex mandato Prin- 
Cipis 3 AC proinde cum fine mandato deli- Þ 
querit, non ut Legatus, ſed ut Privatus Þ 
deliquiſle intelligitur, atque adeo ut pri- 
vatus punitur. Secundo, quod Legatus 
aliquando panam partitur ex delicto Prin- 
Cipis ; & proinde eidem in delio ſuo 
non debet patrocinari perſona Princi- 
pis. Moribus recepta eft, inquit Author 
_ quzſtionis, Lex talionis, ſcilicet in perſo- 

na Legati, a cujus Principe noſter prius 
detentus aliave injuria affecus eſt, quaſi 
paria delicta mutua compenſatione de- 
leantur. Ita Xenophon, Quis, inquit, 
ad iilos audeat cum caduceatore venire, 
Guorum caduceatores occident ? Et Beli- 
zZ3rius Legatos Gothorum detinuit donec 
Gothus demitteret Legatos Juſtiniani, 
Quod fi injuriam nobis illatam, in Lega- 
ro noſtro a Principe externo, in perſona 
e3us Legati innocentis, quem ad nos mit- 
tit, 


The Proper Judge, e&#c. 55 


Parricide. For Metianus being conſulted whe- 
ther Parricides and their Accomplices ſhou d be 
puniſhed according to the Penalty provided in 
that Caſe, anſwer'd that they were both to ſuf- 
fer the ſame Puniſhment, _ | 

The third Thing is thus proved. The Au- 
thor of the Dueſt ion aſſerts that an Ambaſſador 
does nothing, as the Repreſentative of his Prin= 
cipal, without. Commiſſion ; and conſequently 
if he does amiſs without Orders, he is taken 
for a private Offender, and not for an Am- 
baſſador, and puniſhed as ſuch. Again, an 
Amb .ſſ1dor ſuffers for the Fault of his Prin= 
cipal, and therefore the Charatter of his Prince 
ought not to defend him in his own Faults, 
The Law of Retaliation is generally prattis d 
in the Caſe of an Ambaſſador, when his Prin- 
cipal has confined or otherwiſe injured ours, 
as if the equal Wrongs were blotted out by this 
mutual Satisfaction. So Nenophon asks who 
dare go with an Ambaſſador to thoſe, whoſe 
Ambaſſadors he bath kill d already 2 Belifa- 
rius confin'd the Gothic Ambaſſadors till thoſe 
of Juſtinian were ſer at Liberty, Now if an 
innocent Ambaſſador at our Court may be pu- 
niſhed for an Injury done by a foreign Prince 
0 our Ambaſſador, how comes it to paſs that 
a Criminal Ambaſſador can efcape Puniſhment 
by bearing the Charatter of bis Principal ? 
Since Fuſtice requires that the Penalty ſhou'd go 


along 
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tit, ulciſci licer, qua ratione legatus ipſe 
delinquens ex perſona quam ſuſtinet ſui 
principis peenz potelt ſe ſubducere ? cum 


juſtum fic ibi eſſe peenam, ubi eſt noxa ; 


& peccata fuos tenere authores. Tertio, 
quod eft Hotomanni argumentum. Cum 
nemo plus juris in alium transferre poteft, 
quam ipſe habeat, & Princeps extra terri- 
torium ſuum privacus ſit, (ita enim Pre- 
ſes Provinciz fi provinciam exceſſerit pri. 
vatus eſt, inquit Paulus, & Prafectus ur- 
bis, cum urbis terminos exierit, uti ait Ul- 
pianus, nullam poteſtatem habet) quomo- 
do legatus Principis in alieno territorio 
perſonam Majeſtatis arrogare poreſt ? 
imo, cum ipſe Princeps, 6 in alterius 
cerritorio ipſi principi perniciem machine- 
tur, judicio & paenz ſubjici poreſt ; mul- 
to magis talis principis legatus, fi idem 
fecerit in eodem tetricorio debita paena 


pleai poteſt, Huic congruit, quod Arni- 


ſzus Mariam Scotorum Reginam, quod 
contra Elizabetham Reginam Angliz con- 
juraverit, juſte in Anglia morte mulca- 
tam aſlerit ; a Majeltate Principis perſo- 
nam ejus diſtinguens, quandoquidem illa 
regni .& ſubditorum terminos non exce- 
dit; hzc ubi alienam rempublicam eſt in- 
grefſa, fi in illam peccaverit, ab aliens 
quoque Majeftate coerceri poteſt, Addir, 

quod 
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along with the guilt, and Offenders be obliged 


E to anſwer for their Crimes. Again by Hoto= 


man's Argument, fince none can give another 
more power than he. has himſelf, and ſince a 
Prince out of bis own Dominions ws but a pri- 
wvate Perſon ( for Paulus rells us, the Preſident 
of a Province, when cut of it, is no more : 
And the Mayor of a City, according to Ul- 
pian, has no power when he has paſſed his 
bounds) how can the Prince's Ambaſſador pre- 
tend to a Sovereign Charafter in a foreign 
Country, If the Prince himſelf in the Domi- 
nions of another may be try d and puniſhed for 
plotting the Deſtruftion of the Sovereign, much 
more may that Prince's Ambaſſador in the ſame 
Country be brought to condign Puniſhment for 
the ſame Fafl, Apreeably to this, Arniſzus 
aſſerts, that Mary 2ucen of Scots was juſtly 
put to Death in England for plotting againſt 


| 24, Elizabeth. Here he diſtinguiſhes between 
the Majeſty and the Perſon of the Prince, ſince 


the former can never go beyond the Bounds of 
the Kingdom, and the latter, when it is in a 
foreign Nation, may be puniſhed by the Majeſty 
of that place for tranſgreſſing againſt it. Be- 
ſides, ſays he, Princes and States would be in 
a bad Condition, if a foreign Prince were al- 
low'd to contrive their Deſtruttion: But why 
may not a conſpiring Prince be perſonally pu- 


wiſhed in a foreign Country, (ince for doing the 


{ame 


— 


58 De Legati delinquentis, &C. 


guod mali cum principibus 8 rebus publi. 
cis ageretur, fi principi extraneo in eo- 
rum perniciem conjurandi licentia per- 
mitteretur. Et quidni, inquit, ubi conju- 
 Tavit, de ejus corpore Supplicium ſumere 
liceat, in quem, ſiquid tale in (uo regno 
contra eorum ſtatum commiller, in ejus 
fines exercitum ducere & eundem bello, 
quod eſt nihil aliud quam commune ſup- 
plicium, proſequi fas eſler. 

Quarto, Quod Prazſidium Juris Gen- 
tium Legatis Ordinariis non debetur, & 
quod neceſlarium ſit, ut, Legatus, ubi de- 
I;quit, puniatur; ad Legatos Ordinarics 
quod attinet, Author quzſtionis, eorum 
_ uſus, inquit, veteribus penicus fuit incog- 
nitus. Eos pro exploratoribus habet Kirch- 
nerus. Paſchalius oratione ſatis prolixa 
in eos invehitur, nihil eft, inquit, tam 
clauſum, quod ifti legati non recludunt ; 
nihil tam abditum, quod non perrum- 
pant ; nihil tam invium, quod non fit ip- 
ſis perviam. Habent ſuos inſpeores, qui 
omnia reſciunt, omnes rumorum ventos 
colligunt : Advertunt quid uſpiam #- 
grum, que pars imperii labaſcat, que, 
quamvis firma, quati poteſt, quantum ha- 
beas opulentiz, domi quam preftes pru- 
dentiam, militiz quam virtutem. Proin- 
de cognitum habent, timendus ſis, an con- 

temnendus 
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p [ame thing in bis own Kingdom, an Army 
| might juſtly be carry d into his Country to make 


” IWar againſt bim, which is a Puniſhment dif- 


| ferent from the former only in that it extends to 


| ofhers. 


* Fourthly, The fourth Prop:ſition was that 
| the Security of the Law of Nations is not due 
| to Ambaſſadors in Ordinary, and that the Am- 
| biſſador ought to be puniſhed where be has com- 
| mitted the Fault. As to Ambaſſadors in Or- 
| dinary, the Author of the Oueſt ion tells us, the 
| Ancients knew nothing of their uſe. Kirch- 
| ner accounts them Spies, Paſchalius has 
| a tedious barangue full of invettives again(t 
them, There is, ſays he, nothing ſo cloſe, 
| which theſe Ambaſſadors do not open ; nothing 
| ſo private, which they do not break open ; no- 
| thing ſo inacceſſible, which they do not make 
| way to : They have their Spies to hear every 
| thing, and colleft the Winds of rumors ; they 
| obſerve whatever is amiſs, what part of the 
| State 3s weakeſt, where its Strength may be 
| ſhaken, what Power, what Counſel at Home, 
| what Valour in the Field. And therefore they 
| know whether you are to be feared or deſpiſed. 
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temnendus. Priſci moris fuit, ut refeit 
Procopius, ſpecie honoris ſic obſervate 
legatos, ut ne frigidam quidem gulſtarent 
ſine interventu eorum, qui cuſtodes iis 
appoſici erant. C.; Aquilius, Authore Plu- 
tarcho, in Senatum Romanum prodiens 
Magiſtratus increpavit, quod tam diu fine 
ullo effetu Gracorum Philoſophorum le- 
gatio in urbe maneret. Et Gentilis re- 
fect Henricum Septimum Angliz Regem 
prudentiflimum nunquam paſſum Ordina- 
rios Legatos in regno {uo morari. Dein- 
de quod neceſſarium fit & expediat, ut 
Legacus, ubi deliquit, puniatur, facit, pri- 
mo quod Author queltionis, Apprimc, in- 
quit Fabius in hanc Sententiam. An Ex- 
iftimas hanc legatis dari licentiam ut quz- 
cunque ſcelera in ſuo cfficio commiſerint 


cum emnibus hac una lege decidant! O 


nimium invidenda legatorum conditio, fi 
legaro Crimina & leges remittat. ve- 
cundo, quod prout idem Author quzſtio- 
nis cenler fi privilegia. legatorum eo uſq; 
producere liceat, ipla legationis libertas 
tolletur, Nam, cum dolum non faciar, 
qui dolum excludit, impune licebit fint- 
bus noftris legatos arcere, & penitus non 
admittere, cum ab injuriis eorum aliter 
cavere nequeamus ; 8& fic dum jus Gen- 
tium tuemur, jus Gentium violabimus. 

Tertio, 
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| i: 945, ſays Procopins, the Antient Cuſtorss 
| to watch Ambaſſadors, under the appearance of 
| Homogr, fo narr«wly, that they could not drink 
| without the knowledge of the Guards appointed 
| to attend them, Pintarch relates, ihat CG. X- 
| quilius came to the Senate and reproached the 
| Magiſtrates, for ſuffering the Embaſſy of the 
| Grecians ro continue ſo long in the City to no 
| 2urpoſe. Gentilis reporis,: that Henry VIE. 
| (King of England) a wery Politick, would 
| never permit any Ambaſſador in Ordinary t0 
E ride in his Kingdom : As to the Neceſſity and 
| Expedience of puniſhing an Ambaſſador where 
| be has been Guilty, one thing that makes for it, 
| i @ Citation quoted out of Fabius, by the Au- 
| tor of the Dueſtion. Do you think, ſays he, 
Ambaſſadors are licenſed to commit any Crimes 
| whatever, without giving any farther Ac-. 


| count ? O envy d happineſs of Ambaſſadors, if 


their Condition exempts them from Guilt and 
Law. Again, as the ſame Author thinks, if 


Ihe privileges of Ambaſſadors may be extcnded 
| {o far, the liberty of Ambaſſies will be deſtroyed. 


For ſince tis no Fraud to prevent a Fraud, we 


| may forbid and entirely refuſe Admittance to 


Ambaſſadors, when otherwiſe, there can be no 
proviſion againſt their Attempts, and by this 
means, we (hall violate the Law of Nations by 
endeauouring to preſerve it. Again; if, ſays 
tue ſame Author, an Ambiſſador is remitted 

to 
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"Tertio, inquit, idem Author, fi Legatus 
-puniendus remittatur, & Princeps, cujus 
eft legatio, negligat ultionem, nonne hinc 
.geminabitur injuria, dum Legati ſceleri 
accedat contemptus principis in eo non 
vindicando ? cujuſmodi injuria non riſ 
-publica clade expianda eft. Er dicere 
publicam injuriam armis 8& collatis fig. 
Nis vindicandam ratio non eſt, cum lon- 
26 fatius & conſultius fit publica mal: 
unius facinorofi pena, quam publicis cla- 
-dibus & inſontium ſanguine expiari, 


D— — —_—_— 
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"CONT 


De Reſponſionibus ad rationes contra 
Legati emmunitatem, 


TYRO prima ratione, ſcilicet, quod ſan- 
&titas ejus perſonz ſceleribus non pa- 
rocinetur, primo quod ex fragmento Plu- 
tarchi de Tribuno plebis affertur, re tota 
-inſpeaa parvi momenti videbitur. Sic e- 
Nim res habuit, Tiberius Gracchus, 'Tri- 
bunus Plebis, Octavium Collegam, quod 
ipfi in perferendi lege Agraria reſtitifſet 
Suffragiis populi, tribunatu exuere cona- 
tus eſt. Quod cum ſufficienti ſuffragio- 
| rum 


/ 
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CHAP. IV, 


when he fou 
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| publick Injury may be puniſhed by ofen War: 


3 


| Malefgeor, then by general Slaughters and. 
F jvedding the Blood of the Innocent, 


uw ao an yan pomp 
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Anſwers to the foregoing Arguments. 


| A S 70 the firſt Reaſon, that the ſanfity of 

an Ambaſſador is no defence for his 
Crimes, t9e Citation from a fragment of Plu- 
rarch about a Tribune of the People, will ap- 
pear of no Weight upon a review «of that Buſi- 
neſs, which was exaFly thus, Tib, Gracchus- 
one of the Tribunes, endeavour d to throw ha 
Collegue Octavius out of 
Votes of the People, for oppoſing the paſſing of 
the Agrarian Law ; but 


that Office by the 


pd be- 
couls 
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rum numero efficere non potuerit, per li- 
bertos eum de roſtris contumeliose detra- 
hi & deturbari imperavit., Hoc cum ani- 
madverteret, non ſolum Principibus, fed 
etiam plebi otioſvm fuifle (fiquidem exi- 
mia, inquic Plutarchus, & praclara tribu- 
 norum plebis dignitas, quz fuerat uique 
in eum diem intac&a, opprefſa & concul- 
cata Videbatur.) Orationem habuit ad po- 
PRs qua faſſus eſt, ſacroſantum tri- 

unum eſſe, quod conſecratus a populo 


eft, & populi curam gerat. At, inquit, Þ 


5 populum lxdat, & poteſtatem ejus re- 
tuindat, ſpolietque eum ſuffragiis, ipſe ex- 
uit honore ; & ulterins addit, Capitolia 
dirventem & natalia inflammantem tribu- 
1:2! attingere non licebit, quz cum fa- 
vizt improbus quidem eſt Tribunus ; Po- 
pulum vero fi peſſundat, non eft jam Tri- 
bunus, Annon igitur res fit abſurda, fi 
Tiibuno juſſerit Conſulem in carcerem 
ducendi,Populo poteſtatem Tribuno quan- 
do ea contra authoritatem utitur, detra- 
here non licere 2 Etenim Conſulem & 
Tribunum pari modo creat populus ; & 
fi jure Tribunatum maximz partis ſuftra» 
giis Cxpit, quidni majori jure privetur, 
omnibus abrogantibus ? Ex quibus 1d ſo- 
iummodo colligere licet, quod fi Tribu- 
aus contra officium gravius deliquerit, 
| 7 ipſum 
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= could not get Votes enough for his purpoſe, h2 
order d him to be Ignominiouſly dragged cut ana 
thrown down from the Seſtra, But perceivi's 
y that the Commons as well as the Patricians 
© were exceedingly offended at his proceedings, 
” whereby the Honour of the Tribunes, which: 


; | pad till that Day continu d inviolable, appear- 
h - ea, notwithſtanding its Excellence to be op+ 
_ | preſſed and trampl:d on; he made a Speech to 
% | the People acknowledging that a Tribune was: 
_ | Sacred, and conſecrated by the People to take. 
© care of their Intereſt, But if he injures the 
. | People, and diminiſhes their Power, and roos; 
2 | them of their Votes, he degrades himſelf from: 
» | bs Office A Tribune, tho' he ſhould deſtroy: 

| the Capitol and burn the Fleet, may not 6e 
"" Þ touched; in committing ſuch Actions be would 
£ | be a wicked Tribune, but by deſtroying the- 
3-- People he continues a Tribune no longer. Is it 


ol no; an Abſurdity therefore, for a Tribune net 
| to be allow'd to deveſt a Tribune of bz Authe- 
| rity, when he abuſes his Power, if be may: 
 jawfully impriſon a Conſul. For the Peopie. 
create the Conſul, and the Tribune in the ſame 
| manner, And if the Tribuneſhip be. rightly 
| conferr d by'a Majority of Votes, why. may it 
| not with greater Reaſon be abrogated by the- 
| reneral Conſent ? The conſequence of which 15: 
| on'y this; that if a Tribune be (candatlouſiy. 
| Guilty, be deſerves to be degraded, but can be 
Es G. 3. deveſtcd: 
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ipſum ut officium ei abrogetur promeri-. 
tum efſe, cum vero-non niſi a populo qui 
conftituit julte deſtitui poſſe. Quod- cum; 
revera.de Octavio fatum non fuillet, ex- 
gulatio. Tiberii Gracchi- tam parum ipſi 
profuit, ut. poſtea in Capitolium fugere 
coacus ibt a Civibus trucidatus, ejuſque 
carpus in Tiberim proje&tum fit. Secun- 
do, quod a Theodato, de Legatis Juſtinia- 
Nt pronunciatum eſt videtur ab us, qui 


Legatum-in loco deliti puniendum fta-. 


tuunt, pro Oraculo haberii Quare con- 
iderandum qualis vir is fuerit, qua Occa- 
_ one dixerit, & quodnam Procopii & a- 
Horum. ce. eo Judicium fueric. Amala- 
ſuntha Adminiſtratrix regni Gothorum, 
| mortuo Alarico filio, Theodatum regii 
generis. (de quo tamen nec Gothi, nec 
iali. recte ſentiebant) ad- imperium eve- 
here in ſe ſuſcepit, modo promitteret, ip- 
{a vivente, regis -nomen duntaxat ferre; 
{bx amtem ut antea, regni adminiſtratio- 
nem permittere: Hoc Theodatus per San- 
_ &ajurans.ſe omnino faturum- profiteba- 


tur; guo- juramento Amalaſuntha eluſla - 


iplum regem conſtituit., Theodatus, ſul- 


cepto imperio, pracipuis ex Amalaſunth#z 


propingquss interfeis, ipſam in carcerem 
detrufit; & aquibuſdam ei infeſtis obtrun- 


cari - pallys eft; Quog cum. Juftinianus, 
i, _ 0 
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| diveſted of his Office only by the People who 
| firſt placed him in it. But this not being done 
| } Octavius, Gracchus his defence was of [0 
little Service to him, that being forced to fly to 
| the Capitol for Refuge, was there killed by the 
| Citizens, and his. Body. was thrown into the 
| Tiber. Secondly, The Expreſſton of Theoda» 
| tus #0 the- Ambaſſadors. of Juſtinian is look'd 
| p02 as an Oracle, by thoſe who are. for pu- 
niſhing Ambaſſadors where they are puilty. 
| Wherefore we muſt conſider, what ſort of a Man 


Theodatus was ; on what Occaſion. be ſpoke 


| thoſe Words; and fee what Procopius and o- 
| thers thought of him. Amalaſuntha, Ducey 


Regent of the Goths, 2vhen her S$:n Alane 
was Dead, undertook to advance Theodatus, 


| who was of the Royal Family, %o the Throne, 


tho he was favour d neither by the Goths nor 


| Italians, zf he wou'd be content with the Title 


of King, and leave the Government to herſelf. 
This, 'Theodatus .engag d to do by many Oaths 
and Proteftations, which Amalaſuntha believ- 
mg made him King. Theodatus having ob- 
tain d the Kingdom, ſlew the chief Relations of 
Amalaſuntha, impriſon'd her, and allow'd 
fome of ber Enemies to behead her, which Ju- 
Rinian hearing, prepared War againſt him and 
tbe Goths, at which Theodatus being fright- - 
ed, wrote to the Emperor to this Effet, That 
altha” hg was of the: Royal Family, be bad dens | 
| 43: 


E 
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Imperator audiviſſet, contra ipſum & Go- 
thos bellum parabat. Tum Theodatus 
tremore perculſus ad Imperatorem ſcri- 


bit, ſe, quanquam regio ſanguine ortum, 


literis tamen ſolum operam dediſle, & 3 
perturbationibusbellicis omnino abhorrere, 
nec exiſtimare ſe decere pro terrelſtris im- 


perii cupiditate vitam in diſcrimine age- | 


re ; itaque, fi ipſi predia aflignarentur 
quz mille & ducentos aureos quotannis 


prxberent, Gothorum & Italorum reg- 


num ipſi Imperatort ſeceſſurum ; utpote 
_ qui longe malit Agriculturz vacare, quam 

in imperatoriis curis vitam agere. Deinde 
rogat ut confeſtim aliquem delegaret, per 
quem, quod propoſuerat, tranſigeretur, 
| Traque ab Imperatore Petrus 8& Athana- 
fins ad eum miflt cum poteſtate regnum 
Italixe Imperatoris nomine recipiendi &: 
przdia ad domum Imperialem, pertinen- 
tia in ipſum transferendi, Interea audi- 
vit Theodatus Duces quoſdam Imperato- 
ris a Gothis in Dalmatia interfe&tos ;. un- 
de valde elatus, nulla jam rerum promiſ- 
 farum habita ratione, Legatos ad fe veni- 
entes vili pendere, & eludere haud indig- 
num duxit. Qua de re cum Petrus indig- 
natione aliqua commotus, ipſum vehe- 
mentius urgeret, ut fidem Imperatori da- 


tam. przſtaret, ita uti objicitur allocutus 


eſt. 
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| bis Time chiefly in his Studies, and 14s wery 
much averſe to the diſturbances of War ; that 
| be thought it unſuitable to his Charatter, to 
| hazard bis Life for the (ake of an Earthly 
| Kingdom ; that therefore, if «u Eſtate of 1200 
| a Year were ofjign d him, he would reſign the 
Kingdom of the Goths and Italians 7 tve 
W Emperor, chooſing much rather to [ptnd his time 
in Husbandry, than to paſs bis Life amidſt the 
| cares of a Kingdom, He concludes his Letter 
with a Requeſt, that he would be pleas d to 
E diſpatch aw Ambaſſador about this Propoſal. 
| Peter and Athanaſius were accordingly fcut 
| by the Emperor, with Power to take Pojſ«jſion 
| of the Kingdoms of Italy in the ny ache Name, 

| and to aſſign bim a part of the 
| But Theodatus hearing in the mean time, 
| that ſome of the Emperors Generals had been 
| tilPd by the Goths in Dalmatia, was [o in- 
| ſolent upon this piece of News, that he thought 


rown Lands. 


fit to treat the Ambaſſadors that were coming 


| io bim, with Scorn and Contempt. At which 
| when Peter moved with Inaignation, made 
| more preſſing Inſtauces to engage him to keep 


bis Promiſe with the Emperor, Theodatus 


| anſwer d in the Words of the ObjefFion. Which 
| Words; ſays Procopius, he levell'd againſt 


the Ambaſſadors, not that they had dune any 


| thing amiſs, but that bave ſome pretence to ac= 
| cuſe them, if be found it convenient to put them 


to 
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eſt. Quzx in Legatos, inquit Procopius, 
jactavit, non quod ipſi quicquam meriti 
_ eſſent, ſed ut aliqua criminationum loco 
haberentur, ſi eos interficere opportunum 
videretur. Quz, cum Paſchalio melius, 
quam aliis, cognita efſfent ; quid imma- 
nius, inquit, verbis Theodati, qui cum 
impulſu perfidiz legatos Juſtiniani ludos 


feceret, eique Petrus alter legatorum ro- 


bore animi reſiſteret, ca locutus eft quz 
Petro, tali viro, talique in re in os did 
& exprobata, quaſi ille tale quippiam ad- 
miſiſſee, ut falſa & impudentia rejici & 
pro abſurdiflimis habert debuerant, Ter- 
tio, quod aſleritur Perſonam Principis Le- 
_ gato ſancam efſle debere, & Securitate e- 
jus non minus, quam Legati, conſuli; 
hoc non ſolum zquitati Naturali ſed juri 
Gentium congruit; ſed quamvis in zfti- 
mando delitum contra utrumque Natu- 


ralis rationis conſideratio haberi poteſt, in 


| modo tamen ſumendi paenam non tam 
quid Naturali rationi, quam quod uri 
Gentium conſentaneum eſt, fpe&ari debet. 
Id eſt ; prout ſtatuit Gentilis, ut Legato- 
rum violatores eorum principibus dedi {o- 
liti ſunt, ita Legati, qui contra jus Gen- 
tium aut principem ad quem mifli ſunt, 
aliquid admiſerunt, a ſuis principibus poſt- 
quam ad eos remiſh ſunt, aut puniantur, 
aut dedantur.. | Pro 


” #4 Death. Paſchalius underſtanding this Bu- 


-— 


The Proper Judge, @*c. FR 


ſneſs better than others did, asks what can be 


more monſtrous than theſe Words of Theoda- 
| tus, ho perfidiouſly abuſing the Emperors Am- 


baſſadors, for being bravely oppoſed by Peter, 


[ gave (ſuch an Anſwer, to ſuch a Man, and 


upon ſuch an Occaſion, by which Peter was 


| upbraided to his Face as a Criminal, that it 


ought to be rejefted as falſe and imprudent, and 
be reckon'd among the preateſs Abſurdities. 
Thirdly, It was objefted that the Perſon of the 


' Prince ought to be as Sacred, and his Safety 


conſulted as much as that of the Ambaſſadors, 
in anſwer to which it muſt ve owned, that 
this is indeed agreeable both to Natural Equi- 
ty, and the Law of Nations: But altho in 
determining the Nature of the Offence, the 
conſideration of Natural Reaſon may be uſed 


| againſt either 3 yet in chooſing the manner of 


infliting the Puniſhment regard muſt be had, 
not ſo much to natural Reaſon, as to that which 
is moſt ſuitable to the Law of Nations. Ac- 
cording to Gentilis, prafice in this Caſe, is 
to ſend thoſe that injure Ambaſſadors to their 


Princes; and to ſend Ambaſſadors who have 


violated the Law of Nations, or the Prince 


they were ſent to, to be puniſh'd or yielded up 
by their Principals, 


Secondly; 
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Pro Secunda ratione, quod publica fi 


des fraudulentas & perfidas protegere non 


debet, primo, quod multi ſuggerunt, Le- 
oato qui perfide agit, obtentis publica fi- 
dei Securitatem non deberi. Reſponde- 
tur, quod Princeps per liceras credentiz, 
Principi ad quem mittit legatum, fidem 
fuam obftringit; Legatus folummodo ei- 
dem ſalutem ſuam credit, fidem ſuam om- 
' nino non interponit. Singulare exemplum 
eft quod Lucius Caffius ad Jugurtham mil- 
ſus legatus, przter fidem publicam, priva- 
tam ſuam interpoſuit, quam ille, inquit 
Salluſtins, non minoris quam fidem pub- 
licam ducebat, Et in legationibus Ex1- 
ſtimacio principis non patieur, ut qui{- 
quam przterea ad alium principem fidem 
 Interponat. Itaque Legatus Expectatio- 
nem Principis, 2 quo admiſſus eſt, ſa!lere 
poteſt, fidem ſuam, quam non interponit, 
frangere non intelligitur : Et proinde fi 
Legatus deliquerit, id a principe, qui pro 
eo fidem interpoſuit, potius quam ab iplo 
exigendum eſt. Er cum is alteri Principl 
ſatisfacere teneatur, merito ejus Legatus 
ipfius judicio permittendus eſt. Secundo, 
quod Author Quzſtionis, de Legato qui 
publicam Adminiſtrationem turpi Nego- 
tiatione commutat, denunciat ; ad decia- 
rationem & enumerationem, corum quz 


per» 


| condly, As to what the Auther of the Quefien 


The Proper Judge, &*c. 73 


Secondly, The Second Argument againſt the 


E immunity of Ambaſſadors was, that the publick 
© Faith ought to be no Security to thoſe that are 
© treacherous and perfidions, this was endeavour d 
” to be proved by ſeveral Particulars, the firſt 


whereof was that an Ambaſſador, who Adts 


- perfidiouſly can claim no Security from the pub= 
| lick Faith, The Anſwer is thiss The Princi- 
| pal engages his Faith to the Prince, to whom 
F he ſends his Ambaſſador, by Credentials ; but 
the Ambaſſador gives no Aſſurance himſelf, he 


only commits himſelf to the Princes Proteftion. 


E Lucius Caflius is @ particular Inſtance, who 
| being ſent Ambaſſador to Jugurtha, added bis 
F own Promiſe to that of the Publick; which 
> ſaqs Salluſt, Jugurtha valued as much as he 
| did the publick Faith. Beſides in Ambaſſies, 
© the honour of the Prince admits of no other Se- _ 
| curity to @ Foreign Prince, but his own Ward : 
| 4n Ambaſſador therefore may diſappoint the 
| Expeffation of the Prince that receives him, 
| but cannot break that Promiſe, which he never 
| rave: And conſequently upon his misbehaviour, 
| Satisfattion ſhould.be demanded rather from bis 
| Principal, who has paſs d his Word for him, 
| than from the Ambaſſador himſelf. And ſince 
| the Principal is obliged to give Satisfattion to 
| the offended Prince, bis Ambaſſzdor ought with 


good Reaſon to be left to bis Diſcretion. See 


pro- 


74 De Lepati delinquentis, QC. 


perperam Aa Legatis fieri ſolent, accurate 


fatis exponuntur : ſed quortum tendanrt ut. 


de iis juſta poena ſumatur, non ſatis con- 
ſtanter aſſeric, cum prinio Legatum eorum 
criminum conſcium, hoſtem aut prodito= 
rem, poſtea lzſz Majeſtatis reum, crimi- 
netur., Sed quantumcungue fit criunen in 
Legato, ne eo loci locus fit ſupplicio, jus 


entium facit : quod confirmat Senatus. 
3 


"Romani de Legatis Tarquinit, qui prodi- 
tionem concitaverant, judicium ; de quo 
Livius, quamvis inquit viſit ſunt commi- 
fiſle ut hoſtium loco effent, jus tamen 
Gentium valuit. Deinde, qucd ad Ma- 
zeſtatis crimen attinet, ex communi Ju- 
riſconſultorum ſententia conſtar, quod a 
Legato utpote extraneo committi non po- 
teſt, quia non eſt ſubditus nec Originis, 
nec domicilii, nec fidelitatis ratione. Ad 
id quod contagio reatus in Legato, qui 
ſubdito Author eſt ut tale quid contra 
Principem ſuum moliatur, diffunditur ; 
ut quemadmodum, qui filio perſuadet, ut 


patrem Ooccidat, ad paenam parricidii ; ita 


hic ad panam Ilxſz Majeſtatis teneatur : 
Reſpondetur, quod eo caſu quo Metianus 
non ſolum parricidas, ſed etiam conſcios, 
& participes eadem pena afficiendos eſle 
cenſet, utriq; eidem Juri civili erant ſub- 
diti, at non ita eodem jure tenentur Le- 


gatus 


'The PDrOner Judge, SAP 75 


pronounces againſt the Ambaſſador that pervert; 
his Office, he de(crives and numbers up exadtly 
enough the uſuil Faults of Ambaſſadors, bus 
does nat direftly prove, that they may be puni- 
ſh:4 according to h's Aſſertion. For firſt he ac- 
cules the Ambaſſidor who is guilty of ſuch 
Crimes as a publick Enemy or a Traitor, ana 
as guilty of High Treaſon, But how preat ſoe- 
ver the Crime be, the Law of Nations leaves 
n) room for Puniſhment where it was commit- 
red, This was confirm'd by the Tudgment of 
the Roman Senate, in the Caſe of Tarquins 
Ambaſſadors who had formed a Conſpiracy ; of 
which Livy ſays, tho they had deſerved to be 
treated as Enemics, yet the Law of Nati; 
prevail d. And as to the charge of High Trea- 
ſon, it is evident from the general conſent of 
Lawyers, that an Ambaſſador being a Foreigner 
cannot be Guilty of it, ſmce he is ſubject nei- 
ther by Birth, nor Service, nor Allegiance. 
The Argument for the guilt in which the Am- 
baſſador, who has procured. Treaſon in the Sub- 
Jett is ſuppoſed to be involved, ſo that as the 
parricide and his adviſer are both puniſhed a- 
like, fo the Ambaſſador ſhould be guilty of 
Treaſon as well as the Subjett, is thus anſwer d. 
In the Caſe of Metianus, where the Parri- 
cides and their Accomplices are both to ſuffer 
the ſame Puniſhment, taey are both Subjc& fo 
the ſame Civil Law, but the Ambaſſador and 

H 2 the 
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gatus & ſubditus contra principem delin- 
quens, prout apparuit, cum ex Veteris & 
veri juris difciplina, Romani cives quibul- 
cum Legati Tarquinii conjurarunt, extre- 
mo ſupplicio affecerunt ; Legatos vero in- 
columes & inraRos, uti etiam teſtatur Li- 
vius, dimiſerunt. | 

Pro tertia ratione, quod perſona prin- 
Cipis, quam Legatus ſuſtinet, ipſum judi- 
Cio vel ſupplicio non eximat, primo aſle- 
ritur, quod Legatus, przxter mandatum ſui 
Principis agens, ut privatus delinquit, & 
ut privatus puniri poflit. Reſpondetur, 
quod fi quid agar preter mandatum , & 
in eo delinquat, Principi & Domino ſuo 
eft obnoxius : Ita Marſellaer, Legationis 
perperam gefta a&tio competit illi cujus 
ila eft ; non illi cui mittitur, quia -ejus 
nihil intereſt. Sed & f1 aliquid in preju- 


dicium ejus aut ſubditorum, quod eorum_ 


interſit, perpetravit, fi ut Legatus puniri 
. non potefſt, ut privatus puniri non debet, 
quia Perſona Legati a perſona- hominis 
non eſt dividua. Ica opinor fi prefectus 
Militum, Paulum, poftquam ſe civem 
Romanum profitebatur, loris & virgis Cca- 
ftigafſet, haudquaquam profuiſfer, dixiſſe 
ſe illum ut hominem ſeditioſum, non ut 
_ civem Romanum ſupplicio affeciſfe. -Se- 
cundo Argumento, quod a more Talionis 

ducitur, 


f The Proper Judge, &c. 77 
E je Traitor are not under the ſame Law, as 

has been plainly proved, when according to the- 

014 true Law, Roman Citizens that had con- 

F ſpired with Tarquin's Ambaſſadors were pus 

” to Death, but the Ambaſſadors themſelues were: 

© ſent away ſafely as Livy relates. 
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* Thirdly, They aſſert in the Third Places. 
E that the Charader of the Prince which. the: 
E Ambaſſadiy does not exempt from Fudgment: 
| and Puniſhment, and that for ſeveral Reaſons. 
> Firſt, Becauſe the Ambaſſador ,when be A&s con- 
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” trary to bis Orders, Ads as a private Perſon, ! 1 
* and ws to be puniſhed as ſuch. The Anſwer ws, | 
| that if be does any thing amiſs contrary to Bw: 301 


þ Inffruftions, he is to his Maſter and Principal, 
| So ſays Marſellaer, the Cogniſance of an Am- 
# baſſy ill diſcharged belongs to the Principal, not 
8 to whom the Ambaſſy is ſent, becauſe he 15 nos- 
| concern'd init. But if any thing be committed: 
E by the Ambaſſador prejudicial to the Prince or- 
| the Intereſt of the Subjefs, if be cannot be pu- 
| mſhed as an Ambaſſador, he ought not to be 
| puniſhed as a private Perſon, ſince the publick 
| Chara&er of the Ambaſſador cannot be ſeparated. 
| from the private Charadter of the Man, T ſup- ” 

| poſe, if the chief Captain had proceeded to 

| ſcourge St, Paul after he had declared himſelf 
[a Roman, it would ſcarce hive been allow'd_ 
| for a good Plea, to bave ſaid, he puniſhed hims- 
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78 De Lepati delinquentis, &c. 
ducitur, reſpondetur, quod non eft diffi 


$45 4 
tendum, quin talis ultionis Exempla in W|Wc;;: 
Hiſtoriis occurrant. Sed jus Gentium non |; 
tantum cavet mittentium dignitati, ſed e- | /y, 
tiam ejus qui mittitur, ſecuritatii Quare |, 
in hoc caſu Legato fit injuria, ettamfi ei, | ,# 
qui miſit, nulla fiat ; 8& proinde, inguit E the 
Grotius, Scipio Africanus non ex magna- F Am; 
nimitate tantum, ſed etiam ex juſtitia, | baſſi 
Legatos Carthaginienſium dimiſit, etiamſi | ther 
Legati Romanorum ab iis 'male habiti eſ= Þ| nus 
fent. Traque etfi juſtius fit, Legatum cul- Þ i; 
pam propriam, quam principis luere, ex- | whe: 
emptio eſt juriſditione, quam perſona | far, 
principis habet, eidem ex fa&to ejuſdem F {cur: 
Principis autem non debet 5 cum quod in mer: 
favorem introduqtum eft, non debet in TL 
przjudicium verti. Tertio Argumento a [ro 4 

 Principi ad Legatum fcilicer, quod Prin- [rake 
ceps, 1n alieno territorio contra ejus prin= [| nce 
cipem delinquens, ab eo puniri poteft, |i/a, 
multo magis ejus Legatus eodem modo Wywn 
delinquens judicio & ſupplicio ſubjicien- {Fm 
dus fit, reſpondetur, quod antecedens non Pact 
eſt in confeſſo, &, ſi verum eſſer, a prin- |. 
cipe ad Legatum Argumentum non, valet. {#2 
Ad primum quod atrinet, Juriſconſulci me» [{# 
lioris notz negant principem extra ditio- {he 
nem ſuam mere privatum efle ; quia a&tus Þ'%e} 


voluntariz JuriſdiQtionis exercere poteſt : Þ?'i: 
Quem- }| 


The Proper Fudge, &%c. 979 
| 1; 2 Seditious Fellow, and not as a Roman 
Citizen. The Second Argument is taken from 
4 the praftice of Retaliation, and is thus an= 
© (werd. It muſt not be deny d, but ſuch Ex- 
© amples may be found in Hiſtory, but the Law 
| of Nations takes care not only of the Honour of 
- the Principals, but alſo of the Safety of the 
E Ambaſſadors. Wherefore in this Caſe, the Am- 
E baſſador is injured, tho his Principal be not; and 
| therefore ſays Grotius, what Scipio Africa- 
© nus did in relation. to the Carthaginians, was 
| as much the diftate of Fuſtice as Magnanimity, 
| when he diſmiſſed their Ambaſſadors, notwith= 
ftanding the Roman Ambaſſadors bad been 
> [curvily uſed by them. Therefore, tho" it be 
| more juſt for an Ambaſſador to ſuffer for his 
Lown, than bis Princes Fault, the Immunity dus 
{to the CharaBer of his Prince ought not to be 
6 taken from him upon the Account of the P rince, 
ſince a Privilege ought not be turn'd to a Man's 
Ediſaduantage. The Anſwer to the Third Ar- 
Loument, from the Prince to the Ambaſſador, 
Lnamely, becauſe a Prince may be puniſh'd for a 
Fact in @ Foreign Dominion, much more may 
bis Ambaſſador ; is as follows. It is not ac- 
| knowledged that a Prince may ſo be puniſh'd, 
out [uppoſe it were granted, the Inference from 
the Prince to bis Ambaſſador Were Juſt. As to 
Lthe firſt, the moſt eminen;, Lawyers deny that a 
| Prince out of bis Dominions is no more than a 
| private 
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Quemadmodum Proconſul extra Provin- 


ciam fibi decretam Adoptionibus & Ma- 


numiſſionibus Authoritatem ſuam imper- 
tiri potuit. Sed 8& quod Princeps in alie- 
no territorio Juriſditionem etiam crimi- 
nalem exercere poflic, Exemplo indubita- 


bili compertum eſt. Fleta inter juris An- 


glicani Authores vir eximius, quem cla- 
riffimus Johannes Seldenus luci reftituit de 
Placitis Aulz Regis ita ſcribit ; Seneſcal- 
lus ex officio ſibi commillo poteſtatem 
habet, quoad omnes injurias omneſque 
Aciones criminales & perſonales 8 con- 


- querentibus plenam juſtitiam exhibere, & 
hxc omnia, inquit, ex officio ſuo licite 


poteſt facere, non obſtance aliqua liberta- 
te, etiam in alieno regno, dum tamen re- 
us in hoſpitio regis poterit inveniri, fe- 
cundum quod contigit Parifiis anno 14. 
Edvardi Regis, de Ingelramo de Nogent 
capto in hoſpitio Regis Angliz, ipſo Re- 
ge tunc apud Paris agente, cum diſcis ar- 


genti furatis recenter ſuperiacto, Rege 


Franciz tunc prezſente, & unde, licet Cu- 
ria Regis Franciz de prezdidto latrone Ca- 
ſtellanum Paris petica fuerit : Habitis tunc 
inde tracatibus in concilio Regis Franciz 
conſideratum fuir quod Rex Angliz illa 


regia przrogativa & hoſpicii ſui privilegio 


uteretur & gauderet, Qui coram Roberto 
| | fllio 


The Proper Judge, e*c. 3r 


private Perſon, becauſe be may ſtill perform 
Atls of voluntary Furiſdiftion: As a Proconſul 
out of his Province, may ſhew his Authority oy 
Adoptions and Manumiſſions. But it appears 
from an und:ubted Precedent, that a Prince 
may Exerciſe even his Furiſdidtion in criminal 


Cauſes in a Foreign Dominion. Fleta, one of 


the moſt celebrated Engliſh Lawyers, whoſe 


Book the famous Selden has publiſhed, writes 


thus of the Pleas of the Kings Court. The Stew- 
ard has Authority by his Office in all Injuries 
and Ations both Criminal and Perſonal to ad= 
miniſter FTuſtice to all Plaintiffs, and all theſe 
| things he may lawfully do by Virtue of his Of- 
| fice, notwithſtanding any Privilege to the con- 
| trary; and that alſo in a Foreign Kingdom, as 
| long as there can be any guilty Perſon found in 
| the King's Palace, according to that which 


| bappen'd at Paris in the Fourteenth Reign of 


| King Edward, about Ingelram de Nogent, 
| taken in the Palace of the King of England, 
| while the King was at Paris, with Silver 
| Diſhes ſtolen by him, upon which Pa#t juſt then 
| committed, the King of France being then pre- 
| ſent, and about which, tho' the Court of the 
| King of France was petition d by the Caſtellan 
| of Paris, concerning the foreſaid Thief, many 
| debates being holden on both ſides, it was agreed 
| 1% the Council of the King of France, that the 
| King of England might uſe and enjoy that 
| 7 2 | Rojal 
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filio Johannis milite, tunc hoſpitii Regis I 
Angliz Seneſcallo, convictus, per conf. 
derationem ejus Curixz ſuſpenſus «| 
in patibulo Sandi Germani de pratis, $i 
Henningius Arniſzus, qui antequam li- 
brum de jure Majeſtatis ſcripſit, fuir in 
Anglia, & ex rerum Anglicarum monu- 
mentis, prout apparet, multa animadver- 


nor non tam temerce Majeſtarem Principis, 
cujus aſſertor & propugnacor videri volu- 
it, regni finibus coercuiſſer, ut quampri- 
mum exilerit, eum ad hominis privati con- 


prztermiſſa de Juriſdictione quzſtione, u- 
bique princeps retinet dignitatem, ut Pro- 
conſul ſtatim atque urbem egreſſus, ante- 
quam venit in Provinciam, ubique habet 
Proconſularia infignia ; ita fentit Hoto- 
mannus ; qui Princeps, inquit in territo- 
r10 alterius principis, & fi authoritatem 
non habet, dignitatem tamen retinet ; nec 
Legatus, qui principis perſonam ſuſtinet 
1n alieno territorio Legato cujuſquam, nil 
ſuperioris principis locum facile cedit. Et 
ſi Princeps in alieno territorio dignitatem 
vere regiam habet, ut alterius principis 


gruit, quod par in parem non habet im- 
perium, -De Maria Scotorum Regina 1n 
| Anglia 


4 The Proper Judge, &c. 383 
Royal Prerogative and Privilege of his Palace. 


Ur bich Thief convided before Robert Fitz | 


John, Knight, then Steward of the Houſhold 
Fof the King of England, was by Tudgment of 
Fihe Court bung upon the Gallows of St. Ger= 
E mans in the Fields. If Henningius Arniſz- 
tus, who was in England before he wrote his 
-Book de jure Majeſtatis, and made good uſe 
Lof many Antiquities be ſaw here, had conſult= 
bed this Paſſage in Fleta, be would not ſo raſbly 
have reſtrain d the Majeſty of the Prince with- 
Lin bis own Dominions, whoſe Rights he pretends 
bro afſert and maintain; nor have declared be is 
reduced to the Condition of a private Perſon, 
Les be is got out of his Kingdom. But, leav- 
ling the Dueſtion about the Furiſdiftion of the 
King, the Prince preſerves his Dignity in all 
Places; as the Proconſul immediately upon 


of bis Authority, before he arrives at his Pro- 


a vince, Hotoman #s of this Opinion, The | 
" | 11nce, ſays he, that is in the Country of ano- 
0 Wer, 1bo” be bas no Authority, retains his Dig- 
et oh And an ambaſſador who repreſents his 
6 0 ern 4 Foreign Country, gives Place to the 


If a Prince maintains his Royal Dignity, in the 
Dominions of another, for bim to be ſ[ubje& 10 
ſhe Turiſdiftion of that Country is by no means 
perecable to the Old Maxim, that one Equal 


FH | bat 
MVSEVM 
BRITANNICVM 


the leaving the City, bas every where the Badge 


Umbaſſador of none but a Superior Prince. Now | 
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Anglia ſupremo ſupplicio affe&ta quznam 
Opiniones fuerint, ex Camdeno, & de iis 
quodnam ipſfius judicium alibi relatum eſt, 
Ad id quod afleritur male cum principibus 
atum iri, fi in eorum territorits, altis 
principibus in eorum perniciem conjuran- 
_ di licentia fit permittenda ; reſpondetur, 
quod talis licentia nentiquam eſt permit- 
tenda, fed eos bello proſequi juri Gentium 
conſentaneum eft ; 8 fi, cum in territo- 
Tio Principis, in quem conjurarunt depre- 
henſi ſunt, preſenri vindiaa uti melius 
videbitur ; Jurigentium convenit pro ho- 
ftibus declarare, unde non expecato ju- 
dicio ; cuivis eos. interficere impunc li- 
Ceat. 


Supereſt Argumentum 4 Principe ad 


Legatum expendere quod Gentilis probare 
non videtur, qui plus in Principem, quam 


in Legatum perduellem licere affirmat, 


Quad nec ratione caret, quia jus Gentium 
magis proſpicit Legationibus, utpote fre- 
quentioribus, & maxime neceſlariis, quam 
principum inter ſe congreflibus, qui 
ſunt plerumque voluntarii 8 rarius ufur- 
pantur ; ut Jure Romano Tribunitia po- 
teſtas, quod erat ſacroſanda, majori ſecu- 
ritate munita fuit, quam Poteſtas conſu- 
laris ; unde Imperatores Tribunitiam po- 
teſtatem 
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/ The Proper Judge, &c. 85 
F / n9 command over another. What Men 
E thiught of the Death of Mary 2ueen of Scots, 
F ny be ſeen in Cambden ; and which of thoſe 
F is his Opinion, 1 have ſhown in another Trea- 
tile. As to the Aſſertion, that Sovereigns would 
be in a bad Condition, if other Princes were al= 
 loy'd to plot their Deſtruttion in their own 
 Dominions, "tis anſwer d, that ſuch a Liberty 
is by ng means allowed, but they may be proſe= 
cuted in an open War, agreeably to the Law of 
Nations : And if it appears better to inflict im= 
mediate Puniſhment upon a King, that is taken 
in a Foreign Country, plotting againſt the State, 
it ſuits better with the Law of Nations to pro- | 
cdaim War againſt them, and declare them open | 
Enemies, and then any one may ſafely kill them ; 
without waiting for any judicial Proceſs. ( 
| The Argument from the Prince to the Am- mo 
| baſſador remains to be conſider d ; this Genti- f 
| 
; 
| 
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lis [eermas not to admit, affirming it lawfu! to do | 
mre againſt a Prince, than againſt his Am- | 
| biſſador, which is not unreaſonable, For the 0 


| Liw of Nations takes more Care of Ambaſſies, 


- 
Fes han = 

4 

FS , EF'>: 


as being more frequent and of abſolute Neceſſi- 


3,0 
ty; than it does of Royal interviews, where are li 
| generally by Choice, and not ſo often uſed : And th ; 
| 4 by the Roman Law, the Power of the Tri- lt 
| bun's was better guarded, becauſe it was Sa- = | 
| cred, than the Conſular Authority, for which w 
| Reaſon the Emperors uſed to aſſume that Ho- fl 
T6 nour, il 


86 De Leganii atlinquentis, &c. 
| teftatem aflumere ſolebant quod de Augy- 


ſto, Suetonius ; de Othone refert Tacitus, 


| Tea jure Gentium quo Legati ſacroſangi 
habebantur, plus ſecuritatis iis, quam ip- 
fis regibus indultum videri poteſt. Secun- 
do, quo eſt Gentilis ratio, quia Legati 4 


principe admifli fecuritas fide publica ni- | 


titur, quz jure Gentium interpoſita intel- 
ligitur; Principis vero in alterius territo- 
rio pendet ab ejus humanitate tantum, & 
Juftitia communi. Tertio, quod Legatus 
ad ſuum principem remiſſus ab eo puniri 
vel dedi poteft ; Princeps vero ad ſuos 
dimiſlus ordinario a quo puniri aut dedi 
_ poteſt , neminem haber. Quarto, quod 
Princeps in alieno regno hoſtis declarari 
poteſt, Legatus vero quamvis id quod ho- 
ſtile videtur, perpetraverit, hoſtis decla- 
rari non poteſt ; quia ſubdici pro hoſti- 
bus capi non poſſunt ; priuſquam eorum 
principibus bellum denuncietur., . 
Quod pro ratione habetur quarto loco, 
quod Legatis, qui nunc dierum Ordinari 
dicuntur, juris Gentium preſidium non 
debetur, quoniam antiquitus Legati hujul- 
modi erant incogniti, & hodiernis tempo: 
ribus non neceflarii, fed potius perniciol 
judicantur : Reſpondetur, quod Legato- 
rum diuturniorum uſus apud antiquos non 
fait penitus incognitus ; Cum Lag 
| Athe- 
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The proper Judge, ec. B87 
zour, 45 Suetonius relates of Augultus, and 
Tacitus of Otho; ſo by the Law of Nations, 
the Charatter of Ambaſſadors being Sacred, 
they may ſeem to be favour d with greater Se- 
curity, than Kings themſelves, Gentilis gives 
another Reaſon ; the Security of an Ambaſſador 
admitted by a Prince depends upon the publick 
Faith, which is ſuppoſed to be given by 11 
Law of Nations : But the Security of a 


' Prince in a Foreign Dominion , ad:pends 


only upon Humanity and common 7 «/.c2. 
Third, An Ambaſſador remitted to bis Prin- 
cipal, may be either puniſhed or ſurrendred ; but 
a Prince ſent home, has none to puni(h or deliver 
him up, Fourth, A Prince in another State 
may be proclaim d an Enemy ; but an Ambaſſa- 


dor tho' be really be, cannot be declared an open 


Foe, becauſe Subjefts cannot be taken for Enc- 
mies, till War is denounced againſt the Princes, 


Fourth, The Fourth Argument againſt the 
Immunity of Ambaſſadors is, that the defence 
of the Law of Nations is not due to thoſe we 
nw-a-days call Ambaſſadors in Ordinary, be= 
cauſe their uſe was Anciently unknown, and 
they are now reckon'd unneceſſary, and preu- 
dicial to the Government ; in anſwer to this, 
it is ſaid, that the uſe of Ambaſſadors Reſident 
ſometime was not alſo unknown to the Antients . 
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Athenienſium duos Annos Demetrio ad- 
heſiſle Plutarchus narret, & Demoſthenes 
de Leone refert quod cum Timagora qua- 
driennium in Legatione fuerit ; & Lega- 
tionem Romanam apud Antiochum, du- 
rante bello Macedonico, commoratam 
ſjuiſle tradit Zonaras, Nec ſolum Lega- 
_ riones provinciales, ſed etiam gentium fuy- 
ceratarum dinturniores Romam manhiſle 
ex Livio colligere Ilicet. Sed nec diutur- 
nitas Legationis, quz ſemel admiſſa & 
permiſla eſt, magis <jus privilegiis dero- 
gare debet, quam induciz decem dierum 
iIncuciis cCecem annorum in fide data ob- 
ſervanda ſunt pixterende, Er quamvis 
Paſchalius, qui, cum ſcriberet, ſe per 
ſeptennium apud Rhatos ſpinosa Legatio- 
ne Regis Galliz functum, profitecur ; que 
1n its ſunt incommoda culpat, idem de 
Mercatorum Negotiatiatorivus in parti- 
bus cranſmarinis, fine quibus commercium 
excrceri non poteſt, dici & fingi pcteſt, 
Quemadmodum Honorius & Theodoſjus 
de ſuis & Perſarum Regi Subjectis cave- 
runt, ne alieni regni, quod non Conve- 
nit, ſcrutentur Arcana. Sed hoc cum 1s 
Gui Barbari habebantur, non cum aliis 
quibuſcum ſaxdus eſt & Amicitia, quo- 
rum Legatis & Mercatoribus eadem licen- 


tia utrinque permittitur, Geatilis, cum 
de 


be. 
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The Proper Judge, e&xc. 8g 
Fr Plutarch tells ws, the Athenians Am- 
baſſadors continued Two Years with Demetri- 
us. Demoſthenes ſays, that Leo and Tt- 
magoras were gone Four Years upon an Am- 
biſly. Zonaras relates, that the Roman Am- 
þſaders, ftay'd with Antiochus during the 
hole Macedonian War, 'tz plain from Li- 
vy, that nat only Ambaſſadors from the Pro- 
winces, but thoſe of their Allies likewiſe, were 
Reſident at Rome a conſiderable Time. Be> 
ſides, the continuance of an Ambaſſy once ad- 
mitted ought no more to deregate from its Pri- 
vileges, than a Truce of Ten Days ought to be 
bitter obſery'd, than a Truce of Timm Years, 
And alrhy Paſchalius, who at the time of 
his Writing, owns he had gone thro a wery 
troubleſome Reſidence of Seven Years among the 


Griſons, finds fault with the Tuconveniences 


of them; yet the [ume may be ſaid and ſuppoſed 
againſs Fattors beyond Sea, without when 


there can no Commerce be carried ow. Thus 


Honorius and Theodoſius in regard to their 
own Subjefts and the Perlians, forbid them t9 


meddle with the Secrets of a Foreign State, 


But this Proviſion was made, upom the Ac- 
count of thoſe who were reckoned Barbarians, 
not of Friends and Allies, whoſe Ambaſſadors 
and Mcrchants enjoy. the ſ:17e Privileges on 
2th ſides. Gentilis giving his Opinion abous 
theſe Ambaſſies, thinks, if there be good Rea- 
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de his judicium profert, melius cenſet, 
quippe quod eos admittendi bona Occa- 
ſio fueric, quod inter principes frequen- 
tiora intercedunt Negotia, quam ut com- 
modum fit jugiter Legatos mittere, & non 
nos potius alterum apud alterum habere, 
Alii, inquit, turpicur faciunt ipſos efle 
Speculatores & ad hoc haberi; ego non 
facio. Et cum Gentili idem cenſer Beſol- 
dus. Deinde pro alcera parte rationis, 


ſcil. quod neceſlarium fit, & maxime ex- 


pediet, ut Legatus in loco, ubi deliquit, 
puniatur, Primo quam apprime iltud Fa- 
bit ad hoc conducat, re inſpe&a appare- 
bit. Quintilianus pro hypotheſi ſeu faci 
ſpecie ſic ſupponit; cum civitas fame 1a- 
boraret, Legatus ad frumentum compa- 


randum miſſus, cum ad preſtitutum diem 


non rediiſſet, & multi interea cives ine- 
dia periifſent, eo nomine vocatur in judi- 
cium ; Accuſator, quaſi reus pro ſe Lega- 
ti privilegium allegaturus fuiſlet, de licen- 
tia peccandi Legatis non permittenda dil- 
{eric. Ar qui hic Legatus ! Civis ad com- 
parandum irumentum ad partes exteras 
abiigatusz 4. e. Verius Civis, Civitatis ne- 


gotiorum geſitor, quam Legacus. Contra 


quos deliquit? Contra concives ſuos, nol 
contra nomines gentis extere, ubi In jus 
yocatur? Nen apud eos, ad quos milſus 

eſt, 
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ſon to admit them at all, 'tu better to have 


Reſidents, ſince the Negotiations of Princes are 
0 frequent , that: tis Very inconvenient to be 


conſtantly ſending Ambaſſadors and never have 


any reſide with each othcr, Some, ſays be, 


| think ſcandalouſly of them, that they are Spies 


and employ d as ſuch. But I do not. Belſol- 
dus is of the ſame Opinion. As to the Second 
Part of the Propoſition, that tis neciſary and 
highly Expedient to puniſh an Ambaſſador, 
where he is guilty, becauſe firſt Fabius ſays ſo; 
how well bis Expreſſion ſuits this purpoſe, will 
appear upon Examinaticn, Quinulian puts 


this Caſe. An Ambaſſador is ſent to buy Corn 


for a City in a great Famine, but returning , 


not at the Day prefixed, and many periſhing in 
the mean time, he is brought to a Tryal, The 
Proſecutor, ſupp:ſing he would plead the Rights 
of an Ambaſſador, proves that Ambaſſadors are 
not licenſed to Aft what Villanies they pleaſe. 
But what ſort of an Ambaſſador is this? Why, 
a Citizen deputed to buy Corn abroad, that is, 
properly ſpeaking, rather a Fattor than en 
Ambaſſador. Whom has he injured? his Fel- 


low Citizens ; not Foreigners, Where is he ar-. 
raigned 9 not there, whither he was ſent, but ; 


in his own Country before his Principals , 
to whom he was undoubtedly obliged to ſhow 
the Reaſons that delay d bis return. From 
which tis plain, as the Proſecutor himſelf is 

ſups 
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eft, ſed coram ſvis unde miſſus eſt ; qui. 


bus retardact itineris rationem reddere om- 
nino tenebatur, Ex quibus apparet, quod 


Accvſator contra eum dicere fingitur non 


minus puerile ſir ſupponere hunc negleci 
Officii reum privilegium Legati obten- 
dere, quam, alienum a quzitione de Le- 
gato delinquente apud evm, ad quem 


miſſus eſt, puniendo. Secundo ad Argue. 


mentum, quod fi Legati, ubi delinqunr, 


non puniantur, neceſle erit Legatos finibus. 


arcere, & omnino non admittere ; reſpon- 
detur, magis veriſimile- effe, fi Legati, in 
locis ubi Legationes cbeunt, judiciis & 
pcenis ſubyici teneantur ; quod,. qui ſux 
ſaiutis curam habent a Legacionibus cm- 
nino ſe ſubducent. Nam valde in lubrico, 
ut 2it Grotius, locatur ſalus Legatorum, 
fi actuum ſuorum rationem aliis reddere 
debeant, quam 1is, 4 quibus mittantur, 
Nam cum plerumque diverſa, ſxpe etiam 


adverſa ſint conſilia eorum qui mittunt. 


Legatcs, & eorum qui recipiunt, vix eſt 
ut non ſemper aliquid in Legatum dici 
poſlit, quod criminis alicujus ſpeciem pre 
fe ferat, quod etiam cenſer Gentilis, ubi 
de Legato ſpeculatore agit. Tertio, ad 
Argumentum, qucd fi Princeps, cujus eft 


Legatio, ultionem negligat, quod gravior 


Set injuria, que non fit niſi. Armis vindi- 
Canda, 
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ſuppoſed to Argue, that as tis trifling and 
childiſh to ſuppoſe, the Perſon accuſed for neg- 
lecting his Duty would plead the Privilege of 
an Ambaſſador, ſo tis Foreign to the Dueſtion 
in Hind, whether a Criminal Ambaſſador may 
be puniſhed in the Realm he is ſent to. Secondly, 
it Was urged, that if Ambaſſadors ma) not be 
puniſhed where they are guilty, it will be neceſ- 
ſary to prohibit Ambajſadors and entirely refuſe 
to admit them, Tis anſwer d, that "tis more 


prcbable there would be no Ambaſſy at all, if 


Amb-ſſadors were liable to Judgments and Pu- 


niſhments where they diſcharge their Ambaſſies, 
ſince they who conſult their Safety, wou'd pet 
out of the Way from ſuch dangerous Employ- 
ments. For as Grotius obſerves, the Safety of 
Ambaſſadors is placed on a ſlippery Bottom, if 
they be obliged to account for their Actions to 
any but their Principals. For ſince the Meaſures 
of thoſe that ſend and of thoſe that receive Am- 
baſſadors are generally different, and often op= 
poſate, it can ſcarce ever happen but ſomething 
might be charged upon the Ambaſſidor, which 
carries the Colour of a Crime, Gentuilis treat- 
ing about an Ambaſſador that is a Spy, ſays the 
ſame thing, Thirdly, To the Third Proof, that 
if a Principal negleets to puniſh the Ambaſſador 
and ſo aggravates the injury which now can be 
puniſh'd only by Arms, thit therefore "tis better 
to atone for the publick Miſchiefs by puniſhing 


_ one 
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canda, & conſultius fit publica mala uni- 
us facinorofſi pena, quam plurium inſon- 
tium ſanguine expiare; Reſpondetur, 
Legatus alibi puniatur ; & Princeps, qui 
eum milir, ſe & Legatum indigne injurii 
attetum cenſeart, Legati Supplicium (quod 
inquit Grotius) ejus Authores belli peri- 
culis nequaquam eximet, | 


-—— 


CAPUT IV 


De Fxemplis pro Legati Immunitate, 


| a quz pro Legati immunitate 
. faciunt, ad diverſa delitorum ve! 
Criminum genera quz a Legato commit- 
tuntur, referri poſſunt; utpote, quod 


ſint vel contra privatum aliquem eorum 
ſubditum. 


Prioris generis habentur. 
Primo,Si verbis contumeliam ipſi inferat, 


Secundo, Si ſpeculator deprehenſus fuerit, F 


Tertio, Si contra ejus vitam, aut impe- 
rium aliquid machinetur. | 

Poiterioris generis ſunt. 
_ $i Homicidium, Adulterium, Latroct- 
nium, vel aliquid hujuſmodi Legatus per- 
peiaverit, Primo, 
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[ ine Malefator, than by ſhedding the Blood of” 


many guiltleſs Perſons, this w the Anſwer; 


} ſuppoſe the Ambaſſador is puniſhed abroad, and 


his Principal thinks himſelf and his Ambaſ= 


' ſador umworthily treated and undeſervedly pus 


niſhed; the Puniſhment of the Ambaſſador will 


by no means ſecure the Authors of it from the 
Perils of War. 
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Examples for the Immunity of Am- 
baſſadors. 


JE Examples, which make for the In» 
munity of Ambaſſadors, may be reduced 
to the different ſorts of Crimes, committed by 
an Ambaſſador. They are either againſt the 


Prince, or the State he is ſent to, or againſt a 
private Subject. | 


Crimes of the firſt kind are. 

Firſt, Abuſive Language. 

Second, Being a Spy. 

"Third, Plotting againſt the Life or the Gu- 
vernment of the Prince. 

Crimes of the Second kind are. 


Murder, Adultery, Robery, or the like. 


Furſt, 
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Primo, Quod Legatus propter verba 
contumelioſa vel petulantia punitus non 
ſit, facit primo quod Romani Anium Se- 
tinum, Legatum Latinorum, loquentem 
ranquam Victorem Capitolis, non tan- 
quam Legatum, jure gentium tutum, il. 
Izſum dimiſerunt, & fi inquit Livius tan- 
tus ardor populi animos invaſerat, ut ip- 
ſum proficiſcentem Magiftratus, qui juſſu 
_ Conſulis proſequebarur, magis quam jus 
Gentium ab ira impetuque hominum te- 
geret. Secundo, quod Plutarchus ingra- 
ram Antiochi Malignitatem dixerit incu- 
ſfaveritque, quod Zenocratem, principem 
Legationis Athenienſinm libere loquen- 
tem non tulerit. Tertio, cum Rhodii 
Legatos ad Romanos & Perſea de pace 
miſerant, Romani indigne ferentes eos 
dimiſerunt, & ob verba quibus, uti vide- 
bantur, reipublice Rhodiorum minati 
ſunt, unde aliam Legationem Rhodii mi- 
ſerunt, quz eorum indignationem depre- 
caretur cujus Princeps, ſuperbium, inquit, 
verborum iracund!1 oderunt, prudentes 1r- 
rident, utique fi inferioris ac verſus ſupe- 
' riorem eſt, Capitali pena nemo unquam 
dignam judicavir. Quarto, quod Veneti 
Regis Galliarum Fzcialem reipublicz be!i- 
lum denunciantem, injuſtitiamque, atque 
alia exprobantem, religioſe, i inquit Guic- 
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Firſt, One Example to ſhow, that an Am- 


baſſador is not puniſh d for ill Language is that 


of Anius Serinus the Latin Ambaſſador to the 
Romans ; who tho he talked more like a Con- 
queror of the Capitol, than an Ambaſſador, yet 


being guarded by the Law of Nations was diſ- 


miſſed in Safety, altho, ſays Livy, ſo great a 
Fury bad ſeized the Minds of the People, that 
the Officer, that attended him at the command 
of the Conſul, was a better Proteftion than the 


Law of Nations, from the rage and violence of 


the People, Another Example i Plutarch, 
who taxes Antiochus with Ingratitude and ill 
Nature, for not brooking the freedom of Speech 
uſed againſt him by Zienocrates, the Head of 
the Archenian Amba/ſy. Thirdly, The Rho- 
dians having ſent Ambaſſadors to the Romans 
and Perſeus to mediate a Peace, the Romans 
diſmi{sd them with Indignaticn, and threatned 


to Puniſh the State for their Expreſſions, upon 


which Account the Rhodians ſent anoihber 
| Ambaſſy to [top their Reſentment by entreaties, 
| » the Chief of whom urged in their bed lf among 
many other things that Puſſtionate Men are of- 
fended, but wiſe Mn ſcoff at the Inſulence of 
Wards ; eſpecially, if the Afﬀront be off:r'd by 
an Inferior to a Superior, but no Man ever 
thought .it a Capital Crime. Fourthly, Guic- 
ciardine ſays, the Venetians diſmiſ/. d with 
Reverence an Herald of the Tribung King, 

K who 


* % +4 
14. 2 
” TY 
=" 
= 
*i 2 
= 
Fr WH 
2% 
15 
= 
: * 
: 
: 4 
D 
: Þ 


tf 
"n 
7 
, 
[4 
'* 
4 


WHOA eng EE I SEG eo en 4, CES _— » Ba 4p 4 ak 


98 D- Legati delinquentis, &Cc. 


ciardinus dimiſerunt. Quinto, quod cum 
Paulus Dzialinus Sigiſmundi, Polonie Re- 
gis, Elizabethz Angliz Regine, in ſolio 
corona procerum circumfuſo Sedenti, lite- 
ras tradidiflet; & ad inferiorem conclavis 
partem recedens, vultu ad- Reginam ob- 


verſo, alta voce Latino Sermone conque- 


tus eſlet, jure Gentium violato, Com- 
mercia cum Hiſpanis prohibita, 8&c. Re- 
gina exemplo audaciam hominis modeſta 
eloquentia fic compreflic, quam decepta 
tui? Legatum, inquit, ExpeRavi, Heral- 
dum inveni, non poſſum ſatis mirari tan- 


tam audaciam & temeritatem. Nec quic- 


quam alind cum eo tantum, quam quod 
iplum, quoad Negotium Legationis ad 
Confiliarios referret, 


Secundo, Quod Legatus Speculator de- 
prehenſus punitus non fi:, facit primo quod 
Poſthumius Dictator Romanus Volſcos 
guoſdam Legatos, agnitos & convictos Spe- 
culatores ſervavit, quia Legationis nomi- 
ni quod prz ſe ferebant, plus dandum cen- 


ſuerit, quam facinori certo rependendum. 


Secundo, quod Stephanus Rex Poloniz 
moſchi Legatis reſponderit, etfi jure Gen- 
tium eos hoſtium loco habere poflit, qui 
aon pacis faciendz, ſed explorandi-ac fe 

Circum 
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who denouncing War againſt that Republic, 
charged. them with Injuſtice and many other 
Crimes, Fifthiy, Paul Dzialinus, 4mbaſ/.i- 
dr from Sigilmond King of Poland to 
Elizabeth @©ucen of England, biving deli= 
ver d his Letters to her as ſhe was ſitting on ber 
throne [{urrcunded with Nobles, retired to the 


farther End of the Room, and turning to ihe 


LYueen, complained with a lond Voice in a La- 
tin Oration, that ſhe had violated the Law of 
Nations, by prohibiting Commerce with the 
Spaniards, by &c. The DOucen immediately 
corrected the b:ldneſ(s of the Man, by theſe elo- 
quent Expreſjims of Modeſty, How much was 
I mitakin! I expected an Ambaſſad.r, but 
bave found. an Herald; ſo much b:iianiſs and 
ſo much raſhneſs I cannot enough admire, Put 
ſhe took no further Notice of it, only referred 
his Buſmeſs to her Council, 


Secondly, To ſhew that an Ambaſſador tho 


diſcover'd to be a Spy may not be puniſh'd there, 
the follewing Examples. Firſt, Poſthumius 


when he was Difator, ſaved the Lives of the 
Volſcian Ambaſſadors, who were detefted and 
convifted of being Spies, becauſe he thought 
more was due to the Charatter of Ambaſſadors 


which they bore, than to the puilt of the Crime, 


which they had committed. Secondly, Another 
Example, is the An{wer of Stephen King of 
Poland to the Muſcovite Ambaſſadors ; that 
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circum veniendi causa veniſſent, nolle ta- 
men ob eorum perfidiam a perpetua man- 
ſuetudine ac lenitate ſua recedere. Itaque 
ipfi domum reverterentur, ad literas Mol- 
Chi ſe per hominem ſuum reſcripturum. 


Tertio, Quod Legatus, qui in Principis 
vitam aut imperium aliquid machinatus 
et, punitus non fit, primo quod cum Le- 
gati Tarquiniorum bona eorum repeten- 
res clam recuperandi regnum conſfilia ſiru- 
erent, ambientes Nobilium adoleſcentium 
Animos pertentabant, quibus literas ab 
Tarquiniis reddunt, ac de accipiendis clam 
noe in urbem regibus colloquuntur, e- 
vincuntque inftando, ut litere fibt ad Tar- 
quinios darentur;z datz literz ut pignus 
hidei efſent manifeſftum facinus fecerunr, 
nam cum pridic, quam Legati ad Tarqui- 
Nios proficiſcerentur, cenatum forti apud 
Vitellios efler, conjuratique ibi, remotis 
arbitris, multa inter fe de novo conſilia 
egillent, Sermonem eorum ſervus unus 
£xcepir, qui jam antea 1d ſenſerat agi; 
{ed eam occafionem, ut literx Legatis da- 
rentur, quz rem coarguere poſlent, expe- 
Etabar ; poſtquam datas ſenſit, rem ad 
Conſules detulit, Conſules ad deprehen- 
dendos Legatos, conjundoſque profecti 

DO. domo 
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the he might by the Law of Nations treat them: 


as Enemies, who came not to make Peace but 
Spies to deceive him ; yet he would not for their- 
Treachery, part with his uſual Mildneſs and 
Clemency 5 and therefore they ſhould be ſent- 
back, but he would Anſwer the Letters of t5e- 


Czar by a Servant of his own. 


Thirdly, Examples, where Ambaſſadors have 


not been puniſhed for attempting any thing a- 


gainſt the Life of the Sovereign, or againſt his 


Government. Firſ#, When Ambaſſadors ſent 
by tyve Tarquins to recover their Eſtates, were: 
working under Hand to regain his Kingdoms, 
they uſed all their Intereft to find out the Diſ- 
poſition of the Young Nobles, and gain them to 
their Party ; and delivering - Letters ta them 
from their Principals, they conſult how to re- 
ceive the Kings again privately by Night into- 


| the City, and prevail upon them by their Im- 
 portunity to ſend Letters by them to the Tar- 


quins, But theſe Letters, which they del:- 
vered as a Pledge of their Fidelity diſcover d: 
the Treaſon, For, the Day before the Ambaſ- 


| ſadors were to return to the Tarquins,. they: 
| happend to ſup with the Vitellii, and thero 


having taken an Oath of Secrecy, they conſiders: 


| afreſh by themſelves what means they ſneuld uſe. 


But a Servant, that had found out before 29h.* 
they were about, cver-heard their- Diſcourſe ; 
waiting only for this Opportunity of diſcovering. 
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domo fine tumultu rem omnem oppreſle- 
re, literarum imprimis habita cura ne in- 
terciderent. Proditortbus extemplo in vin- 
cula conjecis, de Legatis paululum dubi- 
ratum eſt, & quanquam viſi ſunt inquit 
Livius, digni ut hoſtium loco eflent, jus 
ramen Gentium valuit. Secundo, Quod 
Sylla cum a Voluce (quem Bocchus pater 
ad eum milerat) perſnaſus, nou profi- 
ciſcens, in Jugurthz Exercitus periculum 
incidiſfer, ac qui cum eo erant, crederent 
fe a Volnce proditos & infidiis circumven- 
ros, dicerentque eum mann vindicandum, 
neque tantum ſceleris inultum relinquen- 
dum, quanquam eadem exiſtimabat, ad 
injuria tamen, inquit Salluſtius, Maurum 
prohibuic. Deinde eum, quoniam hoſti- 
ha fecerat, Jovem maximum obteſtatus 
uti {celeris atque perfidiz Bocchi teſtis ad- 
efler, caſtris exire juflit, Tertio, Quold 
Sy phacis nuncio procuranti necem Malt 


nifſz. nihil alind male fatum eſt, quan 
quod ſceleris reprehenſus efſer. Quarto, 
Qued Alvarez a Quadra Epiſcopus Aqui | 
tanus Hiſpani in Anglia Legatus, Poncifi- 
ciorum ſpes de Romania religione reſtau-Þ 
randa foverat, & ſuſpe&tus quaſi rebus inÞ 
Anglia turbandis, & amicitix inter Hiſp- 
num, & Reginam diſcindendz totus it 
cumberet, effecit ut Regina de homie 

revs 


. "I" Oe 0 RAIL I IG ite arcs: ad, bet ail ina I "7 ae; _ p ET 
” Pa» -;-* FT : A Stine aig 3, nnd TS Tr v7 So 4 A IN 
= x > : Cw Oo y CAN DECAY 2 EIN] Ss 
. 
we % GW I = Www 4A B22 ,. = a 


hy DV CS 


W FF 


'y 


; The Proper Judge, &*c. 103 
E the hole Buſineſs, by the Letters deliver'd to 
F the Ambaſſadors. Which as ſoon as he perceived 
| he gave Information to the Conſul, ho imme- 
| diately went to ſeize the Ambaſſadors and the 

Conſpirators, and quaſhd the whole Buſineſs 
' without any diſturbance, taking particular care 
that none of the Letters ſhould be loſk, The 
' Traitors were immediately thrown into Priſon, 
but they were at a loſs bow to deal with the 
Ambaſſadors. However, ſays Livy, tho they 
' bad deſerved to be uſed like Enemies, the Law 
of Nations took Place, Secondly, When Sylla 
at the advice of Volux, the Ambaſſador of his 
Father Bocchus, by marching in the Night, 
was in danger of falling into Jugurtha's Ar- 
| my, and his own den believed themſelves be- 
| trayd by Volux into an Ambuſcade; and 
| were for laying wiolent Hands upon him, that 


Fi } ſuch a Piece of Villainy might not eſcape unpu- 


niſhed ; yet ſays Salluſt, 1ho' Sylla was of the 
ſame Opinion, be kept the Moor from Violence, 
but becauſe he ated as an Enemy, be order d 
| bim t0 leave the Camp ; firſt appealing to Ju= 
piter 70 be a witneſs to the Treachery of Boc- 
chus. Thirdly, When the Ambaſſador of Syn- 
| tax had procured the Death of Meſiniſla, »o 
 Pther harm was done to him, beſides a Repri=- 


= mand given him for his Crime, Fuurthly, Al- 


vareza Quadra Biſhop of Avila, Spaniſh 
Ambaſſador in England, encouraged the Pa- 


diffs 
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revocando apud Hiſpanum ageret, ille ay. 
rem pietatis nomine excuſavit, 8& incom- 
modo cum principibus agi ſcripſit, fi ex 
qualibet offenſa Legati domum revocaren- 
tur ; nec quicquam poſtea paſſus eft, ſed 
in Anglia naturali morte fato ceflit.Quin. 


to, Quod Bernardinus Mendoza qui ſce- 


leratis machinationibus cum 'Throgmorto- 
ne & aliis ad exteros in Angliam introdu- 
cendos & Reginam deturbandam, ſe im- 
miſcuiſſet ; quamvis, ut multis viſum eſt, 
ſacroſano legationis jure ad proditionem 
abuſus, antiqua ſeveritate ferro & igne 
perſequendus efer, 4, 8 tamen excedere 
juiſus eft, & ne Hiſpanus non ſcelera 
Mendozez ſed Legati jura violari exiſti- 
mant, Gulielmus Wadus, Regio confilio 
ab Epiſtolis in Hiſpaniam miſſus eft, qui 
liquido doceret quam male Legationis mu- 
nus ille obiiſler. 


Quarto, Quod Legatns qui contra ſnb- 
ditum privatum deliquit punitus non fit, 
facit primo, quod cum Lampſaceni tumul- 
tuarentur, & Verrem ob vim virgin in- 
tentatam interficere conarentur, abſtinue- 
runt, cum cives Romani, qui ibi negotia- 

| bantur, 
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| piſs to reſtore Popery, and was ſo far ſuſpetted 
| of making it his whole deſign to create Diſtur- 
bances,and to break the Peace between the Spa- 
© niard and the Ducen, that ſhe ſent to the King 
| to recal him; but the King pleaded Loyalty in 
| bis behalf, and wrote Word, that it would be 
| very inconvenient for Princes to recal their Am- 
E baſſadors for cuery Offence. This was all the 
| Puniſhment of the Ambaſſador, who died after- 
| wards in England a Natural Death, Fifthly, 
| Bernardine Mendoza, who had conſpired with 
| Throgmorton and others in their wicked 
| Deſigns, to introduce a Foreign Power and de- 
| throue the Ducen of England ; tho' many 
| thought he might according to the Antient 
| Diſcipline, be purſu'd with Fire and Sword for 
| abuſing the ſacred Rights of Ambaſſy with 
| Treaſon, was only ordered to quit the King= 
| dom ; and that his Principal might not think 
the Privileges of bis Ambaſſadors infringed for 
| want of the Knowledge of Mendoza's Crimes ; 
the Ducens Secretary William Wade was ſent 
| into Spain, to acquaint the King with the ill 
| Bebawviour of his Ambaſſador. 


Fourthly, Examples againſt puniſhing Am- 


E b1[adors for wronging a private Subject, are. 
Fir, The Lamplacenes who in a Tumult 
| were going to kili Verres for offering Violence 
ttoa Virgin, but forbore at the Requeſt of the 
Roman Merchants, entreating them to conſi- 


der, 
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bantur, orarent ut apud ſe gravius nomen [ 
Legati quam injuria Legati putaretur, di. 
centes levius peccatum fore, fi homini 
ſcelerato pepercifſent, quam fi Legato non 


| parcerent. Secundo, Quod Herodes Rex 
Judzorum cum Arabum Regis Legatum 
folenni cena excepiſſet, & Solomonem 
Sororem ſuam iiſdem dapibus adhibuiſket, 


& Arabs non ſolum oculis & nutibus pro- 


cacibus, ſed etiam petulcis geftibus in eam 
exardeſcerat, nulia alia pazna eum affe. 
cit, quam quod re infeca illico diſcedere 
juberecur. 

 Quarto, Quod cum Henrico primo reg- 
nante, Honorius fecundus Romanus Pon- 
tifex Cardinalem in Angliam. Legatum 
miſiflet ad cognoſcendum Ordinis Sacer- 
dotalis ſtatum, & is celebre Antifticum 


conventum Londini egiſlet, in quo inte: 
cztera {everc corrigenda acriter inveau 
eft in Sacerdotes qui in aliqua libidinis fa-W 


ma effent:; Hoc cum nonnullos tangeret, 


qui ettam odorati erant illum hominenÞ 
1mpurum fuiſſe, eum cxperunt ita obler- 
yare ut paulo poſtea in peccato deprehen-W 
deretur ; quo ille probro atfetus domun 


abiit, cum nihil aliud paſſus eſſet, quam 
guod inimicis ſuis obtreandi ridendique, 


aliis ejuſdem ordinis doloris 8& ignominiz 


CAPUTE. 


Gccaſionem prebuerir, 
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> Jer, that the Honour of an Ambaſſador was 
| more to be regarded than his Crime; telling 
| them withal, it was a much ſmaller Fault to 
| ſpare a Malefattor, than not to ſpare an Am- 
| baſſadox. Secondly, Herod King of the Jews, 
| who feaſting an Arabian Ambaſſador at a n- 
| ble Entertainment, made hu Siſter Salome fit 
| at Table with them, whom the Arabian firſt | 
| ling with wanton Glances, then making licen- 
tious Signs, at laſt broke '0ut into laſcivians ; 
= Geſtures; but Herod diſmiſs'd bim without 
* any other Puniſhment than Orders to be gone 
' immediately without performing hi Buſineſs. 
g- Fourtbly, In the Reign of Henry 1. Pope 
1n- Honorius 1]. ſent a Cardinal Legate into En- 
un gland to. examine the State of the Clergy, The 
et-W Legate, having conven'd a great Number of 
vn the Prelates, among other Irregularities which 
met deſerved a ſevere Correfion, be bitterly 3n- 
au veighed againſt the Prieſts that were Notorious 
fa for Incontinence. Some of them that were touch- 
ret. ed by bis Reflections ſuſpecting the Cardinals 
nen Chaſtity, watch d him ſo narrowly, that be 
= 2225 ſoon after caught in the wery Fatt; at 
which diſgrace be return'd Home, meeting with 
| no other Puniſhment than Reproach and Deriſion 
from bis Enemies ; and reſentment and diſgrace 
from his own Order, to whom he bad given (0 
| fair an Occaſion. 
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De Exemplis contra Legati immuni. 
talem, 


\UOD Legatus propter verba conty- 


melioſa & ingrata ſupplicio affeus 
fir, facit primo quod Antonius Auguſti 
Czſaris Legatum, quod ipſum procaciter 
eflert allocutus loris conſtringi & cxdi fe- 
cit. Secundo, Quod Alexander Severus 
Legatos Perficos, ingrata quzdam a fe po- 
ſtulantes, omni cultu adempto in Phry- 
giam relegavit. Tertio, Quod 'Theoda- 
tus Petro Juſtiniani Legato liberius allo- 
quenti dixerit, quod fi Legatus in Regem 
contumelioſus fuerit, occidi poterit. Quar- 
to quod Emanuel Imperator Conſtantino- 
politanus Dandalum Legatum Venetorum 

liberius loquentem orbavit Oculis. 
| Secundo, Qued Legatus, ſpeculator 
compertus, punitus ſir,facit,*primo ; qucd 
Phileas Tarentinus qui cum per ſpeciem 
| Legationis Rome fuiſſet, aditum ſibi ad 
obſides Tarentinos invenit, eoſque crebris 
alloquiis ſollicitatos, corruptis edituis, 
cuſtodia eduxit, & ipſe comes itineris fa- 
cus profugit, deinde ab itinere una _ 
| | 111i 


L 


On 
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Examples againſt the immunity of 
Ainbailadors. 
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It, Examples for puniſhing Ambaſſadors 
for Evil ſpeaking. Firſt, Anthony or- 
der d the Ambaſſador of Auguſtus Czſar to 
be buund and ſcourged for ſpeaking ſawcily to 
bim, Secondly, Alexander Severus ſffripped 
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:he Perſian Ambaſſadors of every thing, and = 

| vaniſhed them to Phrygia for making unac- q 

| ceptable Demands, Thirdly, Theodatus told | 

| Peter Juſtinian's Ambaſſador, who was ſpeak- | 

| ing too freely ; that an Ambaſſador may be Ril- Þ# , 

| ;ed for reviling a Prince, Fourthly, Immanuel, x 
- Þ Emperor of Conſtantinople, put out the Eyes 1 
- © if Dandalus the Venetian Ambaſſador for 3 
n i talking too freely, | 1 
r WU Second!y, Examples of Ambaſſadors that have '8 


d I er puniſhed for Spies. Firſt, Phijias the Ta- 
mn I :entine being at Rome, under pretence of an 
d WW Ambaſſy, had gain'd admittance to the Hoſt ages 
1s I of the Tarentines, and prevailing upon them 
s, Þ ? frequent Viſits, bribed their Keepers, and 
3- i conveyed them out of Priſon. But as be was 
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m Wi *"tending them in their Eſcape, he was taken ; 
"| and 8 
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illis retractus, deductus in comitium, vir- 
giſque approbante populo czſus de ſaxo 
dejectus eſt. Secundo, quod Dux Medio- 
lanenſis punivit Franciſci primi Regis Gal- 
tiz Miniſtrum quendam de Morveilles, 
qui ſimulavit ſe negotia ſua in Italia gere- 
re, in effequ tamen fuit ſpeculator aut eo 
_ fine miſſus, | 

Tertio, Quod Legatus, qui in princi- 
pis aut Populi, ad quem miſſus eſt, per- 
niciem aliquid machinatus eſt, punitus ſit 
facic primo, quod Legati Lacedzmonio- 
rum Athenis in carcerem conjecti ſunt; 
quaſi tumultum excitaſlent. Secundo, 
quod Pelopidas cum 'Theſlaliam in pote- 
{tatem Thebanorum- redigere cuperet, & 
legationis jure ſe turum arbitrarecur, quod 
apud omnes Gentes Legati nomen ſancum 
eſſe conſueſletr, a Tyranno Alexandro 
Pherzo ſimul cum Iſmenio comprenſus in 
vincula conjecus fit. Tertio, quod cum 
Legati Romanorum provincias, ut a Ma- 
ximino deficerent, follicitarent ; Provin- 
ciales aliquot quoſdam eorum e medio ſu: 
{ſtulerunt, alios ad Maximinum remile- 
runt,qui ad unum omnes interemit, Quar- 
to, cum Epiſcopus Roſlenſis Legatus Re- 
ginz Scotorum multa turbulenter in An- 
glia feciſlet ad rebellionem excitandam; 
& ad Anglos in Belgio profugas d A 

gliam 
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and brought back with them, to Rome ; where, 


with the Approbation of the People, be was 


publickly WWhipt and thrown headlong from the 
Rock. Second!y, The Duke of Milan puni- 
ſh:4 ove de Morveities a Miniſter of Fran- 
cis 1, King of France, who pretended he came 


about his own Buſineſs, but was in reality a 


Spy, and fent for that purpoſe, 

Thirdly, Examples for puniſhing ſuch as con- 
trive the Deftruttion of the Prince, or the Peo- 
ple, be is ſent to. Firſt, The Lacedzmonian 
Ambaſſadors were impriſon'd at Athens fr 


raiſeng a Tumult. Secondly, Pelopidas beg 


very deſirous ts bring Theſlaly under the The- 
ban Power, and thinking himſelf ſafe by the 
Rights of Ambaſſy, ſince the Charatter of an 
Ambaſſador had always been ſacred in all Na- 
tions, was ſeized together with Iſmenius by 
Alexander Pherzus and thrown into Priſon. 
Thirdly, When the Roman Ambaſſadors urged 
the Prowinces to revolt from Maximin; jomz 
of the Provincials deſtroyed Part, and ſent the 
reſt of the Ambaſſadors to Maximin, 249 [le 


them all to a Man, PFourthly, The Biſhop of 


Roſs Ambaſſador from the Duecen of Scots, 
having atted wery ſeditiouſly in order to promote 
a Rebellion in England, and to perſwade the 
Engliſh Refugees in the Low-Countries to 
undertake an Invaſion. The following Lueſtion 
Was propoſed to theſe eminent Civilians, Viz. 


L2 — David 
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Rs 
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gliam invadendam inducendos David: 
Lewiſo Valentino Dalo, Gulielmo Dru- 
Tio, Gulielmo Awbreio & Henrico Jones, 
Juris Czfarei conſultiflimis, quaſtio pro- 
poſita fuit, an Legatus, qui Rebellionem 
contra Principem, ad quem Legatus eft, 
_ concitat, Legati privilegiis gaudeat,  & 


non ut Hoftis peenz ſubjiciat ; eidem rel-. 


ponderunt, ejuſmodi Legatum Jure Gen- 
cium & Civili Romanorum ommibus Le- 
gati Privilegiis excidiſle, 8& pcenz ſubji- 
ciendum. Quinto, quod Philippus Rex 
Hiſpanixz, cum Venetorum Legatus Ma- 
driti contra juſtitiz Miniftros eorumq; Sa- 
tellites publica Authoritate miſlos, fami- 
liam ſuam 1is vim inferre inftigavit, eos 
in judicium vocandos ftatuit, unde in a- 
los ſententia capitis, in alias fuſtigationis 
lata eſt, ut tamen plus Legationi, quam 
Legato tribueret paulo poſtea omnes ſup- 
plicio exemit, & ad principes Chriſtianos 


{cripfit ſe nolle Legatos ſuos immunitate 


muneris juſtitia ſanciores eſſe, quin legi- 
bus regni conveniri & condemnari poſ- 
ſint, f1 quando facinus quodpiam ab offi- 
cio aut mandato fibi impoſito alieno com- 


miſiſſent. Sexto, quod Henricus quartus, - 


Rex Galliz, Secretarium Legati Hiſpanici 
Miniſtrum ſuum corrumpentem carcere 
incluſit, & Hiſpanico Legato conquerenti 
| reſpon- 
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David Lewis, Valentine Dale, William 
Drury, William Awbrey and Henry Jones : 
Whether an Ambaſſador that raiſes a Rebellion 
againſt the Prince he is ſent to, has any Right 
to the Privileges of an Ambaſſadors, nor ſhall 

he be puniſhed as an Enemy. They anſwer d, 
that by the Law of Nations and the Roman 
Civil Law, ſuch an Ambaſſador had forfeited. 
_ all bis Privileges, and was liable to Puniſhment, 
Fifthly, Philip King of Spain, when the Ve=- 
netian Ambaſſador at Madrid had command- 
ed and encouraged his Servants to beat the Mis 1 
 nifters of Fuſtice, and their Attendants, ſent by A 
publick Authority, order d them all to be brought 'Y 
to Trial, where ſome were condemned to Die, i 
cthers only to be biſtinadoed. But to ajve more l' 
Honour to the Ambaſſy than to the Ambaſſadors, : 
ke ſoon after pardoned them all, and wrote Let- 0 
rers to the Chriſtian Princes,that he would by no + 


means have his Ambaſſadors be efteerned by Rea- q 
ſon of their Office, to be more ſacred than Fu- ; L 
ftice it ſelf; but tat they might -be ſummon'd - '8 
and condemn'd by the Laws of the Kingdom, if | 
at any time they had committed any thing Fo-. '1 
reign to their Buſineſs or Inſtrudtions. Sixthly, i] 
Henry IV. King of France, impriſon'd the © 'f 
Secretary of the Spaniſh Ambaſſador for endea- '1 
Vouring to Corrupt his Servant, And when the * 4 
Ambaſſador complain'd, he gave him this An- _ 
{wer : Yuu are in my Court, and your Secretary 'Y 
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reſpondit, vos eftis in aula mea, 8 vefter 
Secretarius compertus eft tracaile cum 
ſubdito meo, ut unum de precipuis regni 
met Oppidis proderet contra fidem 8& Of. 
ficium ejus, qui Legati perſonam ſuſtinet. 
Ubinam Gentium didiciſtis, Legatos & 
eorum miniſtros poteſtatem habere ma- 
Thinandi contra ftatum 8& dignitatem 
principis, apud quem Legationem obeunt ? 


— Quarto, Quod Legatus contra ſubditos 


delinquens pcena affectus ſit, facit primo 
quod Megabyzi, Perfarum regis Legati, 
quod faeminas menſz adhibitas liberius tra- 
Aaſſent, in Amyntz Macedonum princi- 
pis ccenaculo interfeti ſunt. ' Secundo, 
guod Legatus in Luſitania ob adulteria 


condemnatus fit dutuſque ad extremam 
capitis penam, 


—— — 


he th 


——__ 


CA&APUF. VU: 


De obſervationibus de Exemplis contrs 
Legati immunitatem, 


7 UGO Grotius, immunitas Legatorum, 
inquit, ex ſolis exemplis evinci non 
poteſt ;. extant enim. ſatis. multa exemp!? 
Fa 


ql 
f 
n 
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is known to have treated with my Subje& to 
deliver up one of the beſt Towns of my King- 
dom, contrary to the Faith and Duty of him 
that bears the CharaGter of an Ambaſſador. 
Where have you learnt that Ambaſſadors and 
their Servants, are at Liberty to plot againſt 


the State and Dignity of the Prince, with whom 
they reſide £ - 


 Fourthly, Examples of Ambaſſadors puniſhed 
for Faults againſt private Subjects. Firſt, The 
Ambaſſadors of the King of Perſia were killed 
in a Chamber of Amyntas King of the Mace- 
donians, for being Rude to [ome Women at 
Table. Secondly, An Ambaſſador in Portugal 
was condemned for Adultery and put to Death, 


CRAFT YL 


Obſervations upon the Examples al- 


ledged againſt the immunity of 


Ambaſladors. 


HY Grotivs ſays the immunity of Am- 
baſſadors cannot be clear d from Exams 
Mes, becauſe there is Inſtances enough to be pro- 


duced 
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' In utramque partem ; 8 alibi Hiftoriz,in. Þ + 
quit, non tantum quz juſte, ſed & quz ÞÞ - 


inique iracunde impotenter facta ſunt,me- Þ / 
morant. | | 
De iis quz primo loco afferuntur ob- Þþ 

ſervare licer, primo de Legatis Auguſi Þ # 
ab Antonio violatis. Quod, uti Gentilis # ' 
affirmat, in civilibus diſſentiontbus. Lega- Þ * 
tiones ſunt admodum periculoſe. Nam | © 
Legati Senatus Vitelliique a. Flavianis vio- Þ #* 
lati, & Vitellius ipſe idem cum aliis fecit, # 
Item miſli ad legiones: Germanicas vix a- Þ 4 
pud Deum altaria ſervati ſunt. Violati ſe 
ab Adverſariis ii, quos Sylla- mifit, & a- Þ # 
lius Marii Legatus a Syllanis trucidatus i” 
eſt, & Antonius ab Auguſto miſſum fla- Þ * 
gris czlit. Sic ſcilicet per ſummer rabi- ſÞ 4 
em res agitur in beliis civilibus, Nam cum A 
utraque pars ad ſe rapiat titulum civitats WW # 
& adverfarios cenſeat Patriz- hoſtes, hoc WW 2% 
pretextu jus in Legatos ſeviendi tanquam | % 
in ſubditos & rebelles afſumere folet, Se- tha 
cundo, quoad Legatos Perficos ab Alex- I 7* 
andro Severo malc tracatos, res ſic fe ha- WU %* 
Duit. Alexander Severus cum intellexiile: of 
Artaxerxem, Romani imperii ditiones in i #'? 
Aſia invaſiſle, primo Legatos cum literis | At 
miſt, eique ſuadet ne vana ſpes ingens ex- I 7 
citet beilum, quibus contemptis cum ex- | #*: 


Ercitu Antiochiam proficiſcitur, ibi iterum | #7” 
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duced on both ſides. And again he obſerves, the 
Hiſtories relate not only juſt Aflions,but alſo uns 
ſonable, revengeful and extravagant Actions, 


We may obſerve upon the fir Examples. 
Firſt, About the Ambaſſadors of Auguſius 
that were killed by Anthony. That, as Gen- 
tilis affirms, Amb-ſſies are very dangerous in 
Civil Wars, For the Ambaſſadors of Vitelinus 
and the Senate were abnſed by the Flavians: 
And Vitellius himſelf praGiſed the ſame thing 
againſt others. The Ambaſſadors that were 


| ſent to the German Legions were hardly ſafe 


at their hoty Altars. Sylla's Ambaſſadors were 
injur d by the oppoſite Party, and an Ambaſſador 


| of Marius was killed by the Fa&ion of Sylla. 


And Anthony ſcourged him that was ſent by 
Auguſtus. Thas we ſee in Civil Wars Afiirs 


| are managed with the utmoſt Rage, Becauſe 
| when either Party engroſſes the Title of the 
| State, and thinks the oppoſite Party Enemies to 
| their Country, they generally Claim a Right to 
| reek their Malice on Ambaſſadors, as if they 
| Were Rebellions Subjefts. Secondly, The Caſe 
| of the Perſian Ambaſſador ill us'd by Severus 
| #* ths, IWhen Alexander Severus heard that 
| Artaxerxes had invaded the Roman Domi- 
nions in Aſia, he ſent Ambaſſadors with Let- 
| ters to diſſvade him from taiſing a vaſt War 
| #pon a vain Proſpet, But finding theſe wer 


ſtight. 
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ad Perſarum regem Legationcm mittir, 
quz de pace amiciviaque cum illo ageret, 
Barbarus vero, irquit Herodianus, re in- 
feta Rotanos Oratores domum remiſt ; 
iIple quadringinta © ſuis procerirate infig- 
nes, auroque exornatos, equilque atque 
Arcubus conſpicuos Legatos ad Alexar- 
drum mittit, perterritum iri Romanos pu- 
tans aſpectu illo cultugue Perſarum, Le- 
gAUonis hxc erat Senrentia, jubere mag- 
num Regem Artaxerxem Romanos, eo- 
rumque Principem, Syiia omni Afjaque 
decedere, Hac afferentes Legatos qua- 
draginta comprehendi Alexander uber, 
omnique cultu adempto in Phrygiam re- 
legat, vicis agriſque conceffis quos cole- 
rent; contentus hoc ſupplicio interdi&ti 
in patriam reditus,  Quippe occidere ne- 
| farium facinus 8 minime virile arbitraba- 
tur, neque in acie captos, & ſui regis 
mandata exequutos. Paſchalius, fi non 
laudat at ſalcem excuſat hoc fa&tum ; quid 
inquit iJle ulluſne regnantium, nedum 
Czſar Romanus, 8& quidem Alexander 
Severus reperiri potuit animo tam demil- 
ſo ut Legatos tam ſuperba verba crepan- 
tes ferret. Gentilis vero profitetur ſe non 
probare 8 videtur ipſumImperatorem cen- 
ſuiſſe, etſi inſigni provocatione eo procel- 
ſerit, libertatem Legatorum ea quz it 
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| {lighted be Marches to Antioch with an Army, 
| from whence be ſends a Sccond Ambaſſy to the 


Perſian King, with Inſtrutions for a Treaty of 


| Peace and Amity. But the Barbarians, ſays 


Herodian, ſent back the Romans without an 


Anſwer ; and chooſing Forty of his own Soldiers 


of remarkable Stature, adorn'd with Gold, and 


furniſhed with admirable Horſes and Bows, be 


lent them Ambaſſadors to Alexander, ſ[uppo- 

ſing th: Romans would oe terrified at the Sight 

and Bravery of thoſe Perhans. The purport of 
the Ambaſſy was, that the Great King Arta- 

xerxes commands ihe Romans to quit all Sy= 

ri2 and Aſia, Alexander orders the Forty Am 

baſſadors that were bringing this Meſſage to be 
ſeized and ſtripped of all th:ir Finery, and 
tranſported zo Phrygia, where Houſes and 
Lands were aſſign d them to Till, thinking this 
was Puniſhment enough to forbid their return to 
their own Country. For to kill them he look'd 
upon as an horrid Crime, and beneath the Digni- 
ty of a Man, Seeing they were not Priſoners of 
War, and had only executed their Kings Com- 
mands, Paſchalius, if he does not commend, 
excuſes this Aftion at leaſt, Could any King, 
ſays he, much leſs a Roman Emperor, and 
eſpectally Alexander Severus be found of [0 
low a Spirit as to bear ſuch inſolent Language 
from Ambaſſadors ? However, Gentilis diſap- 


proves it, and bilieves the Emperor himſelf 
thong ht, 
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mandatis habent exponendi, iis capitalem 
eſle non debere. Tertio, quod Theoda- 
tus ad Juſliniani Legatum dixit, H. Gro- 
tius omnino fine cauſa probatum cenſet, 
quod Petrus prudenter reſponderit. Quia 
fi Legatus ea dixerit, quz audivit a prin- 
Cipe, qui ipſum miſit, fi non fint commo- 
da, non ipſe culpam preſtare debet, ſed 
qui eum miſit : Quippe ipſi nihil aliud eſt 
commiſſum , quam miniſterio mandato 
fungi. Quarto, Volaterranus, qui Ema- 
nuelis Imperatoris fatum narrat, ait eum 
Dandalum Legatum contra jus Gentium 
oculis orbaſle. 

De Exemplis quz ſecundo loco propo- 
nuntur obſervare licet, Primo quoad Phi- 
 leam Tarentinum a Romanis ſupplicio at- 
fetum, quod erfi Paſchalius 8 alii, qui 
eum ſequuntur, ita rem referant, Livius 
quem Authorem adhibent nihil tale de 
Philea Tarentino commemorat, Is enim 
ita tradit, cum obſides cuſtodia eduxiſſet 
ipſe Comes itineris fatus una profugit, & 
vulgata per urbem fama emifli qui ſeque- 
rentur ; a Tarracina comprehenſos omnes 
retraxerunt, qui deducti in Comitium vir- 
giſque cxfi de ſaxo dejiciuntur. Quod de 
obſidibus omnibus intelligi poteſt, & de 
obſidibus tantum Gentilis intelligit, qui 
quid Legato acciderit Livius, inquit, iy 

expli- 


The Proper Judge, &c. 121 


thought, tho' upon that ſignal Aﬀront he car® 
ried bis Reſentments ſo far, yet that the Libert) 
the A mbaſſadors took in delivering their Meſ<- 
ſage was not to be puniſhed with Death. Third* 
ly, Grotins thinks the Words of Theodatus 
utterly unreaſonable, and that Peter anſwer'd 
well, Becauſe, if an Ambaſſador ſpeaks the 
Words of his Principal, tho never ſo improper 
not he, but his Principal ought to make amends 
for the Fault, ſince the Ambaſſadors has nothing 
to do but to obey his Inſtruftions, Fourthly, 
Volaterran, who relates the Attion of the Em- 
proxy Immanuel /zys, Dandalus loft bis Eyes 
contrary to the Law of Nations. 
| Obſervations upon the Second Kind of Ex- 

amples. Firſt, As to Phileas the Tarentine 
who was put to Death by the Romans, tho 
Paſchalins* and others from him, relate this 
matter as before ; yet Livy, whom they quote, 
{ays no ſuch thing of Phileas. For his Account 
i« thus, When he bad convey d them out of Cu- 
/tody be fled away with them ; but the report 
of their eſcape being ſpread about the City, 
Meſſengers were diſpatched to purſue them, who 
-wertook and brought them all from Tarracina 
'o Rome, where being publickly Whipt they 
we're thrown headlong from the Rock, This 
may be underſtood of all the Hoſtages; and 
Gentilis thinks the Hoſtages are meant by it, 
Livy taking no notice TJ the Ambaſſadors For- 


Tune. 
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explicat, Polybius vero in ſele&is narrat, 
eum Legatum, qui obſides abduxic non 
graviorem penam ſuftinuiſſe, quam quod 
intra. quinque dies diſcedere juſſus fit. Ex 
quo colligere licet, quod cum eadem vel 
potius gravior Legati, quam obſidum cu]- 
pa fuerit, non tamen eadem pcena utriſq, 
fit impoſita, ex eo contigiſſe quod Roma- 
' nis jure Gentium in obſides ſzviendi jus 
erat, in Legatum non erat ; & Paſcha- 
lius, qui eum eadem pcena affetum nar- 
rat, co refert quod Tarentini tunc tempo- 
ris in Romana ditione habebantur ; & ei 
ratione Philez eorum ſubdico jus Legat: 
non debebatur. Secundo de Morveillero 
2 Duce Mediolanenſi morte affeo, refert 
etiam Thuanus, quod is natione Medio- 
lanenfis fuit ; quanta vero cum Juſtitia & 
integritate Dux Mediolanenſis in eum pu- 
niendo proceſlerit, Montaignius in ſpeci- 
minibus docet, qui ita refert, quod Fran- 
ciſcus primus poſtquam potentia, quam 
in Italia habuerat, excidiſſet, ad amicos 
ibi retinendos, nobilem quandam Merveil- 
lerum Mediolanenſem, qui ex ſua fami- 
ha fuerat, ad Franciſcum Sforzam Ducem 
cum literis Credentiz & Mandatis quaſi 
Legatum miſit, & inſuper eundem quali 
negotia propria procurantem commenda- 
vit, Qui cum aliquandiu Mediolani mo- 
ratus 
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' tune. But Polybius ſays, he underwent no 
beavier Puniſhment than being commanded to be 
one within Five Days. Whence we conclude 
that the Reaſon, why the Ambaſſador was not 
puniſhed as ſeverely as the Hoſtapes, when bis 
Crime was as bad or rather worſe, was becauſe 
the Romans by the Law of Nations where al- 
low'd to take Vengeance on the Hoſtages, but 
might not do ſo on the Ambaſſador. Paſchalius, 
who believes he ſuffer d the ſame Puniſhment, 
ſays it was, becauſe the Tarentines at that 
time were under the Roman Government, and 
therefore Phileas being their Subjett had no 
Right to the Privileges of an Ambaſſador. Se- © 
condly, As to Merveille executed by the 
Duke of Milan, Thuanus ſays he was a 
Milaneſe, but the Fuſtice and Integrity of 
the Dukes Proceedings, when be put him to 
Death , may be ſeen in Montaigne's Eſ- 
ſays 5 where we have the following Relation. 
{ Francis I1. having bſt the Power be had once 
in-Italy, in order ftill to ſecure ſome Friends 
FF #n his Intereſt, ſent one Merveille a Gentle- 
| man of Milan, but a Servant of the King, to 
Francis Sforza the - Duke of Milan, givin 
| him Credentials and Inſbrufions, as his Ambel: 
FF \/adorgtogether with Letters of Recommendation, 
as if he went thither only to manage his own 
Privare Concerns. This Gentleman baving re- 
, | {id at Milan for ſome time, the Emperor be- A 
M 2 gay 
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Tatus eflet, Imperator de eo fuſpicionem 
concepit, quz cauſa fuiſle dicebatur, cur 
prztextu homicidii ab eo commiſh, ejus 
caput note amputatum fuerit. | De quo 
_ cum Rex Galliz querelam ad Principes 
Europz expoſuiiſet, Dux Mediolanenſfis 
Franciſcum Tavernam hominem Eloquen- 
tiz ſingularis ad Regem delegavit, qui ad- 
miſſus, poſt commemorationem officioſz 
Ducis erga Regem obſervantiz, proteſta- 
tus eft, quod Merveillerus ſe pro nobili 
privato geflit, nec Duci aut cuiquam alii 
ur Minifter Regis innotuit, multo mints 
pro Legato aut Agente ejus habitus fuit. 
Rex vero, cum multa in contrarium diſfle- 
ruiſſet, tandem rogavit, quare noc&urno 
tempore & clandeſtino more ſupplicio af- 
fetus eſlet? cui Taverna (ſe rei rationem 
ſpecioſam redditurum putans) reſpondit, 
guod Dux Mediolanenfis pro ſummo erga 
Regis Majeftatem ftudio confultius duxit 
de note, quam de die de eo ſupplicium 
ſumere. | 


\ De Exemplis tertio loco. Primo, quoad 
Legatos Lacedzmoniorum, qui in carce- 
rem conjeci ſunt, ita Xenophon refert. 
Thebani, ut Athenienſium cum Lacedz- 
moniis inimicitias excitarent, Sphodriam, 
qui Lacedzmoniorum preſidio przfuit, 
pecu- 
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2an to miſtruſt bis Buſineſs,and for this Reaſons 


as it is generally reported, under the pretence of a 
Murther by him committed, he was beheaded in 
the Night. The King of France hawing com- 
plain'd of this Attion to all the Princes of Eu- 
rope, the Duke of Milan ſent Francis 'Ta- 
verna 4 Perſon of ſingular Eloquence, Ambaſ- 
ſador to the King ; who, being admitted to an 
Audience, after a long Declaration of the Dukes 
Service and Reſpefs for the King, he ſolemnly 
affirmed, that Merveille took upon him no 0 
ther Charatler than that of a private Gentle- 
man, that neither the Duke, nor any one «je 
knew of his being the King s Servant, much 
es 4id they take him for an Ambaſſador or a 
Refident, But the King having made ſeveral 
Vorections, demanded at laſt the Reaſon, why 
lerveilie as executed by Night,and in that 


clandeſtine manner $ For which Taverna in- 


tending no doubt to give a very plauſible Rea- 
lon, made this Anſwer, that the Duke of Mi- 
lan out of the bigbeſt regard to his Royal Ma- 
jefty, thought it much better to execute him by 
Night than by Day. 

Obſervations. on the Examples alledged unde 
the Third Head. Zenophon gives this Rela- 
tion, of the Occaſion of the Impriſanment of the 
Lacedzxmonian Ambaſſadors. Fhe Thebans 
70 make the Athenians and Lacedzxmonians 


quarrel, bribed Sphodrias the Lacedzmonian 
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pecunns corrumpebant, ut Atticam cum 
copiis invaderet. Is Pirzeum ſe capere 
velle ſimulatus, ſummo mane milites. edu- 
cebat ; mox cum pecora nonnulla diripu- 
mer, 8 domos aliquas ſpoliaſſet, reverte- 
batur. Nonnulli ex iis in quos inciderat 
xt urbem fugientes Athenienſibus nuncia- 
bant magnas copias accedere. Forte tunc 
Zacedzmoniorum Legati apud Calliam 
Hoſpitem publicum civitatis ſux aderant ; 
_ eos Athenienſes, hac re nunciata cuſtodi- 
ebane, quaſi & ipſi cum aliis infidiati ef- 
fent. Ar illi oftendebant ſe non ita fatuos 
fuifſe, ut fi preſciviſſent Pirzeum capien- 
dum fore apud hoſpitem civitatis ſuz pu- 
blicum in poteſtatem Athenienſfium le tra- 
didiſfent. Iraque ejus facinoris minime 
conſcii judicart dimiffi ſunt. Ex quibus, 
an hi Legati ad Athenienſes mifſi ſunt, 
non fatis conſtat,. probabilius videtur ad 
alios deftinaros & ibi in itinere repertos ; 
& quod occafione repentina in cuſtodia 
detinerentur, id ad precavendum immi- 
nens periculum, quod Grotiys probat, fa- 
cum interpretari licet. Secundo de Pe- 
lopida, idem probat Grotius, quod juſte 
in. vinculas ab Alexandro Phereo conjectus 
fit, quod Legatus cum eflet, Theſlalos ad 
libertatem ſuam vindicandam concitarat. 
{Prout Romani Legatos Tarquiniorum- 

COMPpre- 
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Governor, to invaae Aﬀrica with his Forces, 
He pretending a Deſign againſt the Pirzeum, 
marched wery early in the Morning with his 
Enemy, and having taken a few Sheep and 
plunder'd a few Houſes, return'd. Some, that 
had met bim running back to the City, brought 

Word to the Athenians, that a great army 


was advancing agsinſt them. Lacedzmo- 


nian Ambaſſadors were then accidentally in the 
Houſe of Callias their rublick Hoſt, The An 
thenians, upon this News, ſecured theſe, as 


 Accomplices of the Defign againſt them. But 


they told them plainly, that if they had been 
privy t0 a Defign to ſurprize the Pirzeum, 
they would not have been ſo ſenſeleſs as to ſuffer 

themſelves to be taken by the Athenians in a 

publick Inn. Upon this they were pronounced 
Innocent and diſmiſſed. From theſe things it 

does not appear, whether theſe Ambaſſadors were 

ſent to the Athenians or no. *Tis more proba- 

ble they were deſign d elſewhere, and found here. 
on their Tourney: And their being taken into. 
Cuſtody upon this emergence was, we may ſup- 
poſe, to provide againſ>s an eminent Danger, 
which Grotius allows to be Lawful? He like- 
wiſe approves, what was done to Pelopidas, 
who was impriſon d by Alexander Pherzus, 
becauſe when he was Ambaſſador,. be had en- 
uraged the Theſlalonians to afſert their Li- 


verty, | As the Romans ſecured the Ambaſſa= 


dors 
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comprehenderunt) mhil durius cum es 
_ acum videtur, quod poſtea ab Epaminon- 
da in libertatem reſtirutus fit. Tertio, Le- 
gati Romanorum, a Provincialibus & 
Maximino interfecti, cives Romani & ſub. 
diti erant Imperatoris Maximini, 6 proin- 
de cum provinciis jus Legationis nequa- 
quam habuerunt, nec immerito, cum eas 
ad defetionem ollicitarent, ab imperatore 
ſuo interfici potuerunt. Quarto, Quod 
Occaſione Epiſcopi Roſfleniis : Juris Caſa- 
rei conſulti Anglicani reſponderunt, quan- 
tum ponderis habere debeat, tunc diſcu- 


tietur, cum alitorum Opiniones & Argu- 


menta de ea re, expendentur., Interim ex 
Hiſtoria obſervandam, quod cum ex his 
Juris prudentium reſponſis Roiſenſia con- 
ſiliariis denunciatum fuit illum non am- 
plius pro Legato habendum, fed ut per- 
niciolſe meritum-. male mul&tandum. Ile 
reſpondit ſe Legatum efle abſolutz Regi- 
nz & injuſte abdicatz, in: Angliam ex fide 
publica, quum exhibuerat, cum ampliſh- 
mz Legati Authoritate adveniſle, & facra 
Legatorum jura nullo modo eſſe violanda, 
Ec cum Burghleius diceret,nec jura Lega- 
tionis, nec literas fidei publicz -poſle. pa- 
trocinari Legatis, qui in publicam- peccant 
Majeftatem, fed eos panalibus Actionibus 
' teneri ; ille contra pertinax contendir, ju- 
xa 
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dors of the Tarquins.) He ſee ms to have met 
| with no worſe Uſage, afterwards ſet at Liberty 
| by Epaminondas. Thirdly, The Ambaſſadors 
| Bill d by the Provincials and Maximin were 
| Maximin's Subjefs, and ſo had no Right to 
| undertake any Ambaſſy to the Provinces ; might 
| deſervedly be put to Death for ſolliciting a Re- 
| wolt, Fourthly, when we come to examine the 
| Opinions and Arguments of others, we will con- 
| fider the Weight of the Anſwer of the Engliſh 
| Civilians upon the Biſhop of Roſs's Account ; 
| in the mean time we may obſerve from Hiſtory, 
that,when agreeable to theſe Lawyers Anſwers, 
| he received @ Declaration from the Council- 
board, that he muſt no longer be treated as an 
Ambaſſador, but be piniſhed as a Malefattor ; 
| be anſwer'd, that be was the Ambaſſador of a 
| Queen, who was independent, tho unjuſtly de- 
| throned ; that he came with the full Power of 
| an Ambaſſador into England upon the publick 
| Faith ; and that the ſacred Rights of Ambaſſa- 
| dors ought in no wiſe to be violated. And 


S# when Burghley told him, that neither the 


| Privileges of Ambaſſage, nor the Teſtimonial: of 
| the publick Faith, could prote ſuch Ambaſſa- 
| dors as were Traitors to the Publick, but they 
| were Subjeft in criminal Caſes; be reſolutely 
maintain'd, that the Rights of Ambaſſage had 
| never been violated by way of Right, but only 
| by way of Fat, and ſmartly adviſed them, to 


_ give 
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Ta Legationum nunquam via Juris ſed via 
faci fuiſſe violata ; 8 falſe monuit ut non 
aſperinus ſecum agatur, quam cum Lega- 
tis Anglicis Throgmortono in Galli, 
Randolpho 8& Tamwortho in Scotia, qui 
Rebelliones excitarunt, nec aliquid gra- 
vius paſſhi ſunt, quam juſſi ut intra ftatos 
dies diſcederent. Nec aliud cum Roſlenſ 
atum, quam quod in carcerem Londi- 
nenſem deducus, arcte cuſtoditns ſit & 
tandem poſt biennium e cuſtodia liberatus 
ex Anglia exire juſſus fit. Nec conſiliarii 
Reginz Angliz eorum juris conſultorum 
opinionibus ſatis confifi videbantur, quod 
poftea in caſu non diflimili, de Mendoza 
Legato Hiſpanico Johannem Hotoman- 
num in Gallia, 8& Albericum Gentilem 
Ttalium in Anglia conſulebant, qui Lega- 
tum conjurationis reum nequaquam mor- 


te pletendum ; {ed ille Regem' Hiſpaniz 


conſulendum, alter Legatum dimittendum 
cenſuerunt..' Quinto, Quod de Philippo 


-Secundo & Venetorum Legato Marſellaet | 


ex auditu refert, plus ponderis habuiſle vi- 
debatur, quod ex' eo: ſuſpicari licet, Re- 


gem, non: minus Legatum, quam ejus fa- 


mulos, qui Miniftris -publicis vim intule- 
runt in judicium vocart, & ad fſupplica 
 publica condemnare voluiſſe, Et 'mircum 
videbatur quod prudentiflimus: Rex fecus 

cum 
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zive him no harſher Treatments than the En- 
gliſh Ambaſſadors. had met with abroad, Viz. 
Throgmorton in France, Randolph and 
Tamworth i» Scotland, who had all raiſed 
Rebellions, but ſuffer d no ſewverer Puniſhment, 
than being order d to leave the Kingdom within 
the time appointed. And nothing more was done 
to the Biſhop of Roſs, than that being ſent to 


the Tower, he was confin d there cloſe Priſoner 


for Two Years, and then order d to leave the 


Kingdom. Beſides, the Dueens Council ſeem to 
have laid but little flireſs upon the Opinions of 
theſe Lawyers, fince ajterwards, in a caſe of 
the like Nature, ihey conſulted Hotoman in 
France, and Gentilis an Italian then in En-. 
gland, about Mendoza the Spaniſh Ambaſ- 
ſador, who both agreed, that an Ambaſſador, 
tho a Conſpirator, muſt no the put to Death, but 
his Principal was to be conſulted, according to 
the former, and himſelf be ſent away, accord 
ing to the latter. Fifthly, The Story of Mar- 
ſellaer about Philip I. and the Venetian 
Ambaſſador ſeemed to carry more weight in ity 
ſince there was room to think, the King intend- 
ed to try and condemn to puvlick Puniſhments 
the Ambaſſador himſelf as well as bis Servants, 
for aſſaulting the Miniſters of Fuſtice. And 
yet it was ſomething ſtrange, that ſo Politick a 
King ſhould take preater Liberty in proceeding 
epainſt the Ambaſſadors of others, than he had 


al- 
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cum aliorum Legatis procederet, quan 
qua libertate ſuos trattandos aliquoties 


declaraverit. Nam in confimili caſu * i. 


dem Rex Philippus valde indignabatur 
Epiſcopum Aquilanum, ipſins in Anglia 
Legatum, quod lItalum, qui in alterun 
bombardulam diſploſerat in xdes fugien- 
tem admiſerat, 8 clam emiſerat, ipſo in- 
conſulto domo concluſum 8& interrogatio- 
nibus ſubditum fuiſſe : Cumq; Waadus ex 
Anglia ad eum miſfus erat ut doceret quam 
male Mendoza, qui regno exire jubeba- 
tur, in Legationis munere ſe gefſerat ; fi. 
mulq, figniticaret Reginam Elizabetham, 
ne hunc relegando antiquz inter regns 
Amicitiz renunciare videretur, fi quem 4- 
lium Amicitiz conſervandz ftudioſum le- 
garet, omnia humanitatis officia ſe ipſ 
preftituram ; Ignominioſam Legati ſti di- 
miflionem tam graviter tulit, ut Waacum 
alloquio non dignaretur, ſed inauditum 
domum redire pateretur. 

Sed tandem in Libellum incidimus, in 
guo quid in eo Venetorum negotio geſtum 
fir plenius & accuratius recenſetur. Li- 
bellus inſcribitur Le parfair Ambaſſadeur, 
iraduit de Eſpagnole en Francois par le Sieur 
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allowed in ſeveral Declarations to be uſed a= 
nainſ® his own. For, in Gn inſtance of the 
like Nature, he was very Angry, that the Bi- 
ſhop of Avila his Ambaſſador in England, was 
confin'd in bis own Houſt,and examin d without 
his leave, for harbouring an Italian, who had 


| Shat @ Man and fled thither for Refuge, and 


lJatting him privately Eſcape. For when Wade 
was ſent to him from England, to acquaint 
bim with Mendoza's Miſdemianor, for which 


he was order d to leave the Kingdom ; and to 


[et him know, that Duzen Elizabeth did not 
defion by remitting this Ambaſſador to diſſolve 
the Anticnt Friendſhip between the Kingdoms, 
but: was ready to ſecure all the Offices of Huma- 
nity to any other Perſon he ſhould think fit to 
ſend, that would take Care to preſerve their 
mutual Amity ; be took the ignominious Diſmi/- 
ſira of his Ambaſſador ſo Ill, that he would not 
vouchſafe to admit Wade to his Preſence, but 
let him return without giving him an Audience. 


1 have at laſt met with a Bock, giving a 


/ull and accurate Kelation of this whole Vene- 
tan Buſineſs. The Title of the Book is Le 
parfait Ambaſſadeur, traduit de Eſpagnole 
enfrancois par le fieur Lancelor, imprime 
4 Parts, 1642, which xs as follows. The 
*13rſoal or Offices of Tuſtice Gal Madrid, bad 
ergaged to Arreſftand carry to Priſon one that had 

N fa- 
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Lancelot imprime a Paris 1642, in quo fic 
habetur. Madrit Mareſchallus five Mini- 
ſter juſtitiz ad inſtantiam alicujus partis 
in ſe ſuſceperat quendam, qui ad domum 
Legati Signoriz Venetz confugiſſet, ap- 
prehendere & captum abducere. Eum cum 
juxta portam occurſantem Legatus & fene- 
{tra conſpexiſſet, monuit ut domum in- 
troiret ; quod cum ille feciflet incidit in 


dominum Hoſpitii, qui erat nobilis Vene- 


tus, Badoarus nominatus ; qui cum aliis 
ad Hoſpitium pertinentibus hominem cir- 
cumvenerunt, & baculum infigne officii 
fregerunt, eumque mulris injuriis & con- 
cumeliis affecerunt. Is, cum ex eorum 
manibus & poteſtate evaſiſſer, coram pre- 


ſide Caftiliz de injuriis & contumeliis que- 


ſtus eſt, Prezſes Prepoſitis Civitatis man- 
datum dedit ut de hoc facto & aliis enor- 
mibus in Legati domo perpetratis inqui- 
rerent, & contra delinquentes proceſſum 
judiciarium inſtituerent. Informatione ſu- 
per inquiſitione habita Prapoſici decreve- 


runt miniſtros juſtitiz amandandos, qui” 


delinquentes deprehenderent ; ſed certio- 
res facti, quod aliqui effent penes Lega- 
tum, qui eorum conatibus refiſterent, ad 
prxcavendum periculum quod de verilimi:i 
erat eventurum, Prepoſiti ipfi ad domum 
Legati progrefli ſunt, quo cum perregy 

ent 
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taken SanGtuary in the Venetian Amp: ſſadors 
Hiuſe. The Ambaſſador from his Window, 
eſpying the Bailiff wait at hs Gate, bid him 


come in, who, doing as he was bid, met 19:12 


the Maſter of the Houſe, a Noble Veneiuan 


Badoare by Name, by whom and others of the 
Family that came abuut him, and broke the 
Stajf of his Office, he was ſnamefully abuſed. 
But eſcaping out of their Hands, he comp/ain 4 
tothe Governor of the Caſtile, of the 1njurts 
and Inſults hz bad ſuffer d, The Governcr v;- 
d:r'd the Fudges to examine and try this and 
orher Irregularities committed in the Amoaſſa- 


 dors Houſe. Accordingly an Indictment being 


founded upon their Inqueſt, the Fudges i(ſued a 
Decree to the Officers of Fuſtice to ſeize the De- 
linquents. But upon notice that Reſiſtance would 
be made by ſome of the Ambaſſadors Dependents, 
the Fudges themſelves to prevent any further 
Miſchief, went to the Ambaſſadors Houſe,where 
toey found the Doors ſhut, and the Windows 
throng d with Servants in a threatning Po- 
fture ; but having taken a great deal of Pains 
to pacify them, at laſk they went in and met 
the Ambaſſador in the Cuurt, ſtripped with a 
Spear in one Hind and a Shield in the other. 
Tois Warlike Preparation, they thought unſuit- 
avle to the Charater of an Ambaſſador, but 
vis Words were an{werable to his looks, How- 
ever, the Fudges were Men of more Temper 

2 and 
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{cnt, invenerunt foras concluſas, & fene. 
firas famulorum plenas, qui vim & tumul- 
tum minitabantur, Prepoſiti eorum in- 
d1gnationem lenire fatagebant, & tandem 
comum introierunt ; ubi in atrio Lega- 
rum ſine toga aut paliio, alrera manu ha- 
{tam, altera clypeum geſtantem, offende- 
zunt, liſque ejuſmodi apparatus Legati 
perſone minime convenire videbatur, I!le 
etam iracunde fatis eos allocutus eſt ; Preo- 
politi vero ad moderationem propenſiore: 
i:|um facilc in domum vicinam deduxe- 


rone, dum eorum Aliniitii delingquentes 


comprehenderent, in quorum numero Ba- 
doarus precipuc fuit. Hoc peracto, Le- 
£2tum cum debita obſervantia in domum 
{7am reduxerunt, & ipſi {atellicum preſi- 
dium conſtituerunt, nullatenus ad ipſum 
cohibendum, fed ad impetum populi, qui 
in eum concitatus fuit, prohibendum. Le 
his rebus Legatus gravem querelam in{ti- 


euit, cum proteſtatione in ſua perſona dig- 


ritatem Reipublice leſam, & Legati pri- 
vilegi m violatum eſſe ; innuens preterea 
quod relatio,quam Prepoſiti feciilent, falla 
fniffet, & tniqua. Quocirea Rex Conl!- 
1;ariis ſuis ſupremis precepitr, quod nova 
inquiſitio & informatio a perſons neuti- 
quam ſuſpeRis inſtitueretur ; quz cum ha- 
bita fuiſſer, parum differentiz in re alt- 

qua 
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and eafily perſwaded him to go to a Neigh- 
kouring Houſe, while their Officers ſeized the - 
Offenders, and among/t the reſt Badoare the 
Coief, When this was done, they conducted 
the Ambaſſador with due Reſpett back to bis 
Hyuſe, and appoinied him a Guard, not to con- 
fine him, but to keep off the Fury of the Mcb, 
that was raiſed againſt bim. The Ambaſſador 
complain'd grievouſly of theſe Proceedings, ſet- 
ting forth in a Declaration that the Honour of 
the State was injur d, and the Rights of an. 
Amb.iſſador vialated in his Perſon ; concluding * 
with Hints, that the Report of the Judges was 
fulſe and partial, Upin which, the King com- 
1m nded bis Counſellors to giveDiretFions to have 
the Cauſe tried again by unprejudiced Perſons ; 
which was accordingly done, and no material . 


Difference diſcernd. The King then order d the - 


- ved . o 
1 Whole Proceſs To be draws up 11 writing, xa 
6 preſſing both the Nature of the Offence and the - 


Dignity of an Ambaſſador, and to be tranſmit- 
74 to Don Ignigo de Mendoza bis Ambaſ- - 
' | /-dor ar Venice, that the Republick might be 
| fully apprized of the Truth of the Caſe, and 
- | how far all but the Ambaſſador himſelf had + 

| been proceeded againſ# 5; Badoare..rhe. Hoſt and : 
Relation of the Ambaſſador being condemn 'd to - 


, looſe bis Head, ſome of the Servants to VF bang- | 
if :4, others to be whipped, and others to be ſent 
[1- 5o.the Gallows. But upon the Bailiff ſur ceaſing 
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qua fubflantiali compertum eſt. Poſtex 
habita conſideratione qualitatis delicti, 8: 
dignitatis Legati, Rex precepic proceſſum 
Madrit babicum ad Dominum Ignigo ce 
Mendoza Legatum fuum Venertiis agen- 
rem tranſmiccendum : ut Reipublicz de 
veritate ejus, quod factum fuilter, confla- 
re pollit, & quantum ad alios, pretergquem 
Legatum, Prexpolici proceifus contra ecs 
perzgerunt, in quibus fententiz latz ut 
Badoarus hoſpes & cognatus Legati capi- 
ee pleReretur, all ex ſervientibus ſuſpen- 
erentur, aili fiagel}is cafligarentur, alii 
ad tricemes mitterentur, Sed mareſchailo 
ſzu miniſtro juititiz 2 proſecutione vl:e- 
riori ceilaine, Rex precepir ne ſententi: 
executiont mandarentur, {ed quod delin- 
qguentes tantum 72gno excederent, 8 for- 
i0 ad Rempublicam Venetorum & Princt- 
p23 Chiiltianos deciatationem emifir, &-c. 
prout Marſcllaer refert., Ex quibus rela- 
tiOmbus obſervare licet, primo, quod 
guamvis Legatus Marefſchallum ſuaden- 
£0 in dorum introire, quaſi in inſidias de- 
duxerat, & CUM armatus in Atrio ApPpare- 
ret ie ad refiftendum Magiſtratibus para- 
tum oftenderct, Magiſtratus autem, Pra- 
poſitt ſciiicet, ipſum humaniter tractave- 
runt, & Rex de eo judicinm ad Vene- 
forum Senatum permiſit, Secundo, quod 
Baco- 
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his Proſecution, the King ffept the Execution, 


and auly baniſh's the Criminals, ſending after- 


wards that Maemicſto to» Verice and the 
Princes of Chriſeend wm, wiich Marſellaer 
mentions, From theſe Acccunts, wwe may mike 
the {ollowing Ohbſcroutions upon this Accident. 
Firft, That eitho the Ambiſſ dor by perſwading. 
the Bailiff to go into his Houſe, bad in a man- 
ner betray d him into a Sneve tid for him 
and altbo by appearing Armed in his Court, 
he ſhew d himſdlf ready to vefeſt the Mnoi- 
frates; yet the Tadges uſed him with Reſpwff, 
and the Kirs left him to the Frdgmint of the 
Venetians. Secona!ly, The Vadoare, the Amnce 
b-Nadors Hoſt, was a Venetian Born, yt by 
living at Madrid, both himſelf and bis Sere 
UVaHIS WITE Subj to the King cf Spain K and 
as far as EPppcars from the Story, rhey Were 
the only Perſons that had abusd the Bailiff, 


nd probably they only were tr;'d and condenan'd, 


And tho the Ambaſſador might think himſelf 
inſulted by this Violence uſed in his Lodgings, 
yet the Injury to him was much leſs then it- 


would bave been, had his own Servants been 


thus forcibly breught to Fuſtice and condemn'd. 


Thirdly, Since. the Proſecution as drop'd by- 


*he Bailiff, and the King ſtop'd the Execution, 
tis probable, the King thought it fairer and 
wore ogreeable to the Law of Nations only to 
vaniſh them, whereas for a Crime of a leſs 

heinous 
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Badoarus, in cvjus domo Legatus hoſpita. 
batur, etfi origine civis Venetuseſſet, Ma- 
driti tamen habitans cum ejus familia ra- 
| tione domicilii Regis Hiſpamz ſubditi e- 


rant, 4.quibus ſolis (quantum ex re!atione 


conſtat) Mareſchallus male.traQtatus fuir, 
& veriſimile elt eos ſolos ad judicium con- 


quiſiros & condemnatos eſſe. Quod etli 


Legaius, cum in ejus hoſpitio vis ipſis in- 
ferretur, ad ſuam injuriam ſpecare exi- 
ſtimare potueric, minus tamen erat quam 
fi ſuis comitibus, aut ſervis propriis vis 1!- 
lata, & contra cos {ententie.1llate fuillenr, 
Tertio, quod ubi perhibetur, Mareſchal- 
lo a proſecutione ceflante, Regem prece- 
pifle ne ſententiz executioni mandarentur, 
forſitan probabilius eſt, cum ob crimen 
non adeo magnz atrocitatis penz tam gra- 
ves 4 judicibus irrogara. eſlent, Regi x- 
quius & uti gentium magis conſentaneum 
viſum eſſe, eos tantum regnum jubere ex- 
cedere. Quinto, Quod Rex ad Principes 
Chriftianos ſcripſerit fe velle & cupere nt 
Legati ſui in locis, ubi delinquunt, judi- 
ciis ſubjiciantur, ſupervacuum fuiſſer ; (i 
idem de jure Gentium obtineret. Certe 
non indecorum fuit, cum magiſtratibus 
ſuis contra Reipublice Venetz' Legaium 
eo modo procedere permiſiſſet, idem cum 
{uis. Legatis ſe paſſurum profiteri, cum 


jum-- 
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heinous Nature, Penalties as ſevere would have 
been inflifted on others. Fifthly, Whereas the 
Xing wrote to the Chriſtian Princes to let them 
know it was his deſire, to have his 
Ambaſſadors Subject to the Juriſdiion of thoſe 
Courts where they ſhould Offend, this would 
have been a needleſs Trouble, if it had been 
»fabliſhed by the Law of Nations. But it was 
12 other than good manners, to expreſs his rea- 
dineſs to allow his own Ambaſſadors to be uſed 
in the ſame manner, that he had authoriz:d his 
Judge, to proceed againſs the Venetian Am- 
baſſader. Since, according to Ulpian, tis the 


 b:gbeſt Reaſon that one Man ſhould be judged 


by the ſame Law, by which he has judged ano- 
rher, 


But 
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 fummam zquitatem habeat, inquit Ulpiz. 
nus, nec quis aſpernari debeat, idem jus 


ſibi dici, quod ipſe aliis dixit vel dici ef. 


tecit. 

Sed quod ipſfi placuit, Principibus aliis 
placere non neceſſe ett. Num <jus Lega- 
tis placiturum fit ipſi viderint., Sexio, De 
Secretario Legati Hiſpanici quod a Rege 
Galliz atum eſt, confiderandum quod non 
ad Legatum ſed ad ejus Miniſtrum pet: 
nuerit, nec deeo quicquam aiiud apparetr, 
quam quod probat Grotius, GuoJ carcere 
inciuſus detinebatur, ne proditio, quam 
machinabatur, effe&tum ſortiretur, 

De exemplis quarto loco, utpote primo 


de Legatis Megabyzi ab Amynta interfe- 


Ris quamvis Paſchalius probet, quod Ma- 
cedonum Princeps ferre non debuit Lega- 
tos in patriam reverſos gloriari potuiſle 
regias ſceminas ab le contreRatas fuiſle, 
' nec zquum viſum eſſe tantam faeditatem 
cum Legationis jure obumbratam 111 ; 
Kirchnerus tamen, quem & Beſoldus ſe- 
quitur, fatum vituperat, quod Perſx ſo- 
lebant in ſuis conviviis liberius cum fc- 
minis verſari, & quamvis ait Macedonicis 
legibus, quod tamen non erat, capitale 
fuiſſer foeminam licentias amplecti, illis 
tamen legibus & moribus Perſarum Lega- 
tos judicandos non fuiſſe, & Regem, qui 


eds 


þ 
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But this pleaſed him, other Princes were not 
ebliged to follow the ſame Example. Let his 
Ambaſſ+dors conſider, whether they like it or 
n. Sixihly, In the King of France s dealing 
with the Spaniſh Amb.:ſ/adors Secretary, it 1s 
to be conſider d, that this b1s no Relation to the 
Amo1iſador himſelf, but only to his Servant ; 
and that as far as appeirs, be Was, as Grotius 
lows, only impriſin'd, that the intend:d Trea= 
jon migat be diſappiintcd. | 

Ov/ervations upon the Examples of the Fourth 
Head. Firſt, Palchalius approves of Amyn- 
tas s killing the Ambaſſadors of Megabyzus, 
becauſe a Macedonian Prince, ounht or to 
9ave given the Ambaſſ1durs an Opportunity of 
voaſting, when th.y had got into their own 
Country, how Familiar they had been with the 
King's Ladies ; nor was it reaſonable, to cover 
/o great 4 Diſograce with the Rights of Am- 
vaſſy. But Kirchner and Beſoldus fd Fault 
with this Action, becauſe it was Cuſtomary for 
Perſians to be very Free with Ladies in their 
F-ntertainments, and ſupp:ſing by the Macedo- 
nian Laws, that a licentious Embrace was a 
Capital Crime (tho really it w.s not) yet the 
Perſian Ambiſſadirs were by no means to be 


judged 
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eas ad convivium adduxit, in culpa fuiſſe, 
quod earum exiſtimationis melius non pro- 
ſpexerit., Secundo, de eo quod Kirchne- 
rus narrat, Legatum in Luſitania ob adu]- 
teria condemnatum atithorem adhibe: 
Warſevicium Polonum, qui in oratione ce 
Legatis nihil aliud refert quam quod fam 
vulgatum effet, quendam Legatum ob ne- 
faria crimina oſtenſa, ex ipſius Legis ne- 
ceflitate Luiitancs exuffiile ; quz verba 
quid ſignificent non ſatis eft clarum, & 
probabile & Warſevicium de re ex lon- 
einquo petita fama” publica deceptum fu- 
iſle, & illud fuiſſe, quod narrat Hoto- 
mannus, Tunetenizs, ſcilicet Magiſtratus, 
Legaii Hiſpanici miniſtrum domefticum 
per vim apprehendifſe, & contra eum Ju- 
diciarium  proceſſum inflituifſe, in quo 
Sodomiz convictum ſecundum leges ſux 
Patriz vivum comburendum judices pro- 
nunciarunt ſuam ſententiam execution) 
demendarunt, de Guo multum queitus eſt 
Legeatus Hiſpanicus, quod in ſe, vel ſuos, 
Magiſtratus Tunerenſes Juriſdictionem-non 
| habuerint, & quod tale crimen in Hiſpa- 
nia nequaguam capitale fuerit. 


CAPUT 
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judged by thoſe Laws and Cuſtoms; and the 
King himſelf was to blame in bringing his La= 
dies to the Feaſt, and guarding their Honour no 
better. Secondly, Kirchner, for bis Account 
of an Ambaſſador condemned in Portugal for 
Adultery, cites Warſevicius a Pole, who in 


his Speech about Ambaſſadors, mentions this 


Relgtion only from common Report, viz, That 
the Portugueſe burnt an Ambaſſador for abo- 


minable Crimes proved againſt him, according 


zo the Neceſſity of Law ; the Signification of 


theſe Words is obſcure, but 'tis probable, War- 


ſevicius was deceived by the publick Report of 


a thing ſo diſtant, and that he means the ſame 
thing which Hotoman relates, viz. That the 
Magiftrates of Tunis, apprehended and try'd a 


Servant of the Spaniſh Ambaſſador, and ba= 


_ ving convitted him of Sodomy according to the 
Laws of their Country, they condemned him to 


be Burnt alive, and the Sentence was executed _ 


upon him accordingly. Againſt which, the Spa= 
niſh Ambaſſador made many Remonſtrances, 
ſrace the Magiſtrates of Tunis had no legal Power 
over bim, nor his Servants, and that ſuch 4 
Crime was not Capital in Spain. | 


Oo NAN 


_ 
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CAPUT: Vil. 


De Argumentis ex Fure Civili pro im- 
munitate Legati, 


FN Uod Legatus delinquens in loco ubi 
Legationem obit, non fit puniendus 
arguitur etiam ex Jure civili, Utpote 
primo, ex /. 8, D, de Diviſione rerum, ubi 
Marcianus, Sanctum eſt, inquit, quod ab 
injuria hominum defenſum atque muni- 
tum eft ; Sanum autem dicitur a Sagmi- 
nibus herbis quas Legati populi Roniani 
ferre ſolent ne quis eas violaret. Sicut 
Legati Grxcorum ea ferunt, quz vocar- 
eur Cerycia, Ex quo infertur, cum id, 
quod ſanum eſt, ab injuria hominum ſit 
munitum, Legati, qui Sagmina prez ſe fe- 
runt imprimis ſan&i & inviolabiles, int 
muniti ab injuria ſive lzfione hominum 
quorumcunque, non ſolum hominum 
privatorum, . a quorum injuriis perſone cu- 
juſcunque generis defendi debent, fed 
..etiam a vi & coacticne Magitftratuum, 

qui alios coercendi poteſtatem habent. 
Secundo, ex /. ult. D. de Legation bus, 
nbi Pomponius, fi quis, inquit, Legatum 
hoſtium pulſaſſet contra jus Gentium id 
com- 


3 WW TT >, 
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CGH AP, VIE 


Arguments from the Civil Law for th: 
1Mmunity of Ambaſlidors. 


I? is proved likewiſe from the Civil Law, 
that an Ambaſſador cannot be puniſh d for a 
Fault in the Place where he reſides. as firſt L. 
8. D. de divifione rerum. Where Marcianus 
tells ws, that is Sanctum which is defended 


_ and ſecured from the Injury of Men. The World 


Santum is derived from Sagmina, thoſe 
Herbs which the Roman Ambaſſadors carry 
with them, to preſerve themſelves from Injury. 
As the Grecian Ambaſſadors carry what they 
call Cerycia, to the ſame purpoſe. From whence 
we may infer, that ſince to be Sanctum 3s to 


be guarded againſt the Injury of Men, Ambaſ- 


ſadors, by carrying the Sagmina being eſpe- 
cially ſo and inviolable, are guarded againſt the 
injury and hurt of all Men, whether private, 
from whoſe Injuries all Perſons aught to be [e- 
cured , or publick; being exempt from that 
Power and Authority which Magiſtrates have 
a right to exerciſe over others, | 
Secondly, L. ult. D. de Legationibus, 
Pomponius ſays, tis contrary to the Law of 
Nations to ſtrike an Ambaſſador, becauſe Am- 


O 2 baſſadors 
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_commiſſum exiſtimatur. Quia ſanai ha- 
bentur Legati, & ideo fi cum Legati apud 
nos eſſent gentis alicujus, bellum cum iif- 
dem indictum ſit, reſponſum eſt, eos libe- 
TOs manere, 1d enim uri gentium Cconve- 
niens eſt, Ttaque eum qui Legatum pul- 
ſaſſer Q. Mutius dedi hofſtibus utilius eſſe 
reſpondit, Ex quibus infertur, primo, 
quod fi Legatum hoſtium pulſare contra 


jus gentium fit, multo magis in Legatum 


amicorum & fociorum id non licet, Se- 
cundo, quod etfi alii ſubditi, qui in pace 
pervenerunt ad alteros, fi bellum ſubito 


exarſerit, eorum fervi efficiuntur, apud 


quos jam hoſtes deprehenduntur, uti tra- 
dit 'Tryphonius in 1. 12. D. de Captivis, Le- 
gati tamen apud eos reperti, apud quos 
bellum exortum ſit, jure gentium Liberta- 
rem ſiam retinent. Quod oftendit Le- 
2atorum conditionem meliorem, quam 
aliorum ſubditorum eſfle ; neque eos, pro- 
ut alios peregrinos, ſubditos fieri. Ter- 
tio, quod utilius fit eum, qui Legatum 
pulſaſſer, iis, quorum eſt Legatio pro ar- 
bitrio puniendum, dedere ; quam de ipſo, 
quod fortaffis aliis non ſatisfaciet, ſuppli- 
_ cium ſumere. Et xquum eſt ut Legatus, 


qui contra Principem, vel ejus ſubditos 


deliquit, eadem ratione iifdem puniendus 
dedatur, quia quod quiſque juris contra 
ED alium 
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b:ſſadors are all accounted Inviolable, and 
therefore it has been Decreed, that Ambaſſada?s 
continue Free with ns, tho, during their Reſi- 
dence, War be declared between us and their 
Principals, fer that is agreeable to the Law of 
Nations, Q. Murtius therefure decreed, it was 
better to deliver up onegthat had ſtruck an Am- 
baſſador to the Enemy. Hence tis infer d. Firſt, 
IF it be contrary to the Law of Nations to 
ftrize the Ambaſſador of our Enemies, tis 
much more unlawful to ſtrike the Ambaſſador 
of our Friends and Allies. Secondly, tho other 
Subjects, who in time of Pence have removed 
to dwell with Foreigners, may upon the preak- 
ing cut of War be made Slaves in the Country 
where new they are Enwies, as Tryphonius 
teaches L. 12, D. de Captivis, yet Ambaſſa- 
ders ſtill retain their Liberty by the Law of 
Nations, tho they be thoſe, whom a New War 
bas made their Enemies. Which ſnews, that 
Ambeſſadors are in a beater Condition than their 
fellow Subjefts, and cannot be ſubjedted, as 
other Strangers may,to a Foreign Power, Third- 
ls, "tis better to deliver up the Perſcu, who 
bas ſtruck an Ambaſſador, to be tuniſh'd by the 
Principal as be thinks fit, than to puniſh him 
at Home, which perhays may not -(atisfy the 
Parties injured. And 'tis but Reaſon, for a 
Criminal Ambaſſador to be ſurrendred in toe '- 
| ſame manner to Infier, fue every Man ought 

3 5 
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alium obtinet, eodem uti debet. /. 1. D: 
Quod quiſque juris. 

3- L.8. D. de wvipublica; ubi Ulpianus. 
Lege Julia, inquit, de vi publica tenetur, 
qui cum imperium poteſtatemve haberet, 
eivem Romanum adverſus provocationem 


verberaverit. Item quod ad Legatos, 
Dratores, Comiteſve attinebit ; fi quis eo- 
rm quem pulſaſſe, five injuriam et feciſle 
arguetur, pcena Legis Juliz de vi publica 
erat exilium. /. 10, in fine D. ecd, Et. ad 
nanc penam tenentur Magiſtratus, & Ju- 
dices, non minus, qui Legatos, Oratores, 
Comiteſve pulſaverint, aut injuria afece- 
rint, quam qui civem'poſt provocationem 
aut appellationem interpoſitam ad Impe- 
ratorem verberaverint, & pulſari intelli- 
gitur non. folum cum alicujus corpori vis 
infertur, {ed & cum quis. in judicio mole- 
ſtzam patitur ; ita idem Ulpianus D. de ju- 
diciis I, 12, ei qui provocavit non 1mpo- 
nitur neceſlitas intra tempus provocationis. 
exercendz aliis pulſantibus reſpondere ; 
nec inepte, quia in judicium quis fine vio- 
lencia aliqua, ut puta injeRtione manuum, 
vel coercione non trahitur, unde preter 
periculum deditionis, quz eſt a jure gen- 
tium ;. pena exilii fi a parte leſa poſtule-- 
tur,ipi etiam Magiſtratui qui Legatum in 
jus trahit, Jure Civili imponitrr, 
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to be guided by the ſame Law which be enjoys 
againſt another, | 

3. L. 8. D. de vi publica ; Ulpian ſazs, 
:bat whatever Magiſtrate ſhall {courge a Ro- 
man Citizen contrary to an Appeal ;. and who-. 
ever ſhall be cenvited of firiking Ambaſſadors, 
or any of their Retinue, incurs the' Penalty cf. 
the Julian Law de vi publica ; which Pe- 
nalty is Baniſhment. 1. 10. in fine D. eod. 
So that Magiſtrates and Fuages fer ſtriking 
Ambaſſadors, &r any of their Attendants, are _ 
as liable to this Penalty os they who have 


ſcourged a Citizen after his Appeal. And the 


Word Pulſare (to ſtrike) is extended to ſignify, 
nit only ſome external Violence done to the Body, 
but even the Trouble that is given in a Trial. 
According to Ulpian D. de Judicus I. 2. the 
Appellant is not obliged to give in his Anſwer, 
if others beat bim with in the time of his Hippeal, 
and-that, for good Reaſon. Becauſe a Man is 
not forced to Fudgment without ſome Violence, 
by laying Hands on him, ſuppoſe, binding him, 
&c. If then a Magiſtrate forces an Ambaſſa- 
dor to Fudgment, beſides the danger of being 
given up to Puniſhment according to the Law of 
Nations, he incurs the Penalty of Baniſhment 
by the Civil Law, if the Party aggrieved in- 
fiſts uſon its | 


4. LE, 
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4EX 45..13. Y 4. D. ad Senatits conſultum_ 


Trebellianum, ubt Ulpianus, Preztor, 1n- 
quit, in Pretorem, vel Conſul in Conſu- 
lem nullum jus habet: Unde infertur, 
quod Legatus, qui perſonam Principis re- 
przeſentar, qui neminem fuperiorem ag- 
noſcit, perinde ac Princeps ipſe a nemine 
judicari pcteft ; - quod ur in vulgari juris 
axiomate traditur, ſurcogatus loco ſurro- 
gantis eſt habendus. | 

5. Exl. 5. C. ubi Senatores vel Clarijſimi, 
in qua Imperatores, Viri Patri:11, inquiunt, 
nullius alterius judicio, pixterquam. Im- 
peratoris, ſubjiciantur, 


res magiſtecie poteſiati, inquiunt, inter 
militares viros audiendi facultas concedi- 
cur, Cum conſtet militem reum, niſi a 
ſuo judice nec exhiberi poſſe, nec, fi 
in cuipa fuerir, ccerceti. Et /. C. de Off- 
cio Magiferi militum ; Magiſtri militum in 


Provinciales nullam penitus poteftatem 


habent, nec ampiiſlima prefectura in mi- 
litares viros. Ex quibus inferri poteſt, (i 
ratione qualitatis perſonarum, etiam ſub- 
ditic Juriſdictione ordinaia Magiſtratuum 
eximantur, non efſfe neceiſe ut Legati 
aliorum Principum, Juriſdiction loci in 
quo morantur, ſ{ubjiciantur, 


CAPUT. 


Et e£x:4.6. CC. 
 Juriſdictione omnium judicum, ubi Imperato- 
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4. L. 13: $ 4+ D. ad Senatus conſultum 
Trebellianum, Ulpian ſays, one Pretor bas 
nm Power over another, nor one Conſul over 
another. An Ambaſſador therefore, vearing 
the Charafter of a Prince that acknowledges no 
Superior, is as well as his Prince exempt from 
Turiſdiftion, fince according to the common 
Maxim in the Law, the Deputy maſt be ac- 
counted inſtead of his Principal. 


5. L. 3. C. ubi Senatores vel Clariflimi, 
ſome of whom were Emperors ; ſay, the Noubles 
are Subjett to the Furiſdiftion of none but the 
Emperor, And L. 6. C. de Jurifdidtione 
omnium Judicum ; the Emperors ſay, the 
Power of bearing Cauſes in the Army is granted 
to Military Fudges, fince a Soldier can neither 
be cited by any but his Proper Fudge, nor pu- 
niſhd when found Guilty, 4nd again L. 1. ©. 
de Officio Magitiri Militum ; :h: i4aſters 
of the Soldiers have no Power over the Pro- 
vincials, nor the largeſs Prefecture over the 
Soldiers, Wherefore, if Subjefts themſelves be 
exempt from the ordinary Furiſdifion of the 
Magiſtrates, upon account of their different 
Qualities, there is no Neceſſity for Ambaſſadors 
to be ſubjetf to the Furiſdittion of the Place, 
where they reſide. Cs 


CHAP. 


154 De Leeati delinquentis, &Cc. 


QCAPUT It 


De Argumentis ex Fure Civili contro 
Leoait immunitatem. 


Uod Legatus in loco, ubi deliquit, 
pumendus fit, fic arguitur. 

Primo, ex /. Fl. D. ad L, Aquiliam ; ub 
Julianus, impunita, inquit, maleficia eſſe 
non oportet. Etex/, 9. \. 5. D. de publ;- 
canis 5 ub1 Paulus, ut delinquentes punian- 
tur vigor, inquit, publice diſciplinz po- 
flulat, Et ex 1.14. C. de Penis ; ubi Impe- 
ratores, non remitti penam publice nte- 
reft, ne ad maleficia quiſquam temerc 
profiliat. Traque cum reipublicz interſit 
puniri delinquentes, ejus etiam intereſt 
Legatos delinquentes impunc ncn eva- 
dere. 

Secundo, Ex 7. 3. D. de Officio Praſic::; 
ubi Paulus, Przſes Provinciz, inquirt, ha- 
bet imperium adverſus extraneos homines, 
fi quid manu commiſerint ; nam & 1n 
mandatis Principum eſt, ut cure: is, Qu} 
provinciz przeſt, malis hominibus pro- 

vinciam purgare, nec diſtinguitur unde 
| fint. Ergo Juriſdictio Magitltratts exten- 
ditur ad Legatos delinquentes, non mi- 
nus quam ad alios, Tet- 


to remit no Penalty, left any one ſhould venture 


The Proper Judge, &c. 155 


CHAP. Ix 


Arguments from the Civil Law againſt 
the Immunity of Amballadors. 


- 


[OO prove tha: an Ambaſſador may be pu- 
 niſh'd when ve offends, they argue thus, 
Firſt, L. Fi. D.ad L. Aquiliam; Julian 

there ſays, that Crimes muſt not be unpuniſhed. 

And from I. Q, d. * D. de Pubiicanis; where 

Paulus ſays, to mamntain thy Authority of 

publick Diſciviine, tis meceſſ..ry to puniſh Of= 

fenders. And from T., 14. QT. de Pcoanis, 
where the Emperors ſay, tis the pablick Intereſt 


up.n Crimes, Since then it 1s the Intereſt of 
the State to puniſh Offenders, it is its Intereſt 
likewiſe, not to ſuffer Criminal Ambaſſadors to 
eſcape unpuniſhed. | 

Secondly, From L. 3. D. de Officio Praz- 
ſidis ; where Paulus ſays, the Preſident of the 
Province has Power over Strangers, if they 
have committed any Fault, for one of the In- 
ſtruftions given them from ih Prince, is to 
take Care to clear his Province of his Offenders, 
without Diſtinffion. The furiſdiftion, thire- 
fore, of the Magiſtrates reaches is Criminal 
Ambaſſadors as well as others, 


Thirdly, 


'\8 , þ . - EN 
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Tertio, quod Princeps territorii leges 
conſtituit quoad Legatos, & proinde eus 
etiam jucicium ſubire debent, Antece- 
dens probatur ex /. 1. C. de Commerciis, ubi 
Imperatores poſtquam prohibuerunt mer. 
catores, tam ſuos quam Perſarum Regis 
ſabditos, ultra certa loca negotiationes 


exercere, iis, qui Legatorum Perlarum 
iter comitati merces duxerint commutan- 


das, humanitatis & legationis intuitu, ex- 


tra prxfinita loca mercandi copiam conce- 
dunt, niſi ſub ſpecie Legationis diutius in 
aliqua provincia reſidentes Legati redictum 
ad propria comitari neglexerint. Secundo, 
ex 1.8. C. de Vefigalibus, qua ſtatuitur ota- 
vam tantum partem pretii mercium, quas 
Legati ſecum afferunt, vectigalis nomine 
exigendam. Tertio, ex /.2. C. Luz res 
exportari non debeant. Ubi Imperatores pro- 
hibent barbaris alienigenis, ſub Legationis 


ſpecie venientibus, arma cujuſcunque ge-_ 


neris venundari, Sequela vero ex eo pro- 


batur, quod in /. 2. \. 13. D. de Origine Fu- 


ris, Pomponius, parum eſt, inquit, jus in 
Civitate efle,- nifi ſint qui jura regere poſ- 
ſint, & per quos rerum effeAta accipian- 
tur, 

Quarto, quod in delictis nulla fit for! 
preſciiptio, quod probatur, primo, ex /. 1. 
CG, ubi de criminibus agi oportet, ubi Im- 
Peratcres, 
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Thirdly, The Prince enafls Laws for Am- 
baſſadors, and conſequently they ought to be 


[ubje# to bis Furiſdittion, The firſt Part ns 
proved thus. LL, 1. ©, de Commerciits, The 
Emperors hrving prohibited both their own and 
Perfian Merchants to Trade beyond ceriain 
Places, do yet allow, in regard to the Offices of 
Him mity ani the Privileges of Eb 
to thiſe wo attending the Perlian Ambaſſagors 
ſb ill bring Ware; to Barter, leave no Trade ve- 
yond thoſe Places fo appointed, except they kay 
in ſome Province lyuger than ord:;nary under 
Colnar of the Amboſſy, and take nv care to re- 
turu again with it. Again I. 8. C. de Ve- 
ctigalibus. Tris vere enatted, that no more 
than an E'ghth Part of the Value of ſuch Com- 
m2dities as Ambaſſidors bring with them, ſhail 
be deminded os Cuſtom. Again L. 2. C, Quz 
res exportari noa debeant. 7he Emperors 
forbid Arms of any kind to be ſuld to Barbas 
rene, thy they come under the Pretence of an 
Amb. fly. The litter Part is Proved that. Lo2: 

$ 13. De Ocizine Jars; Pompon! as ſays, 
that Law ſugnifi:s little in a State, if there be 
nme t) direct and govern and 74 = Laws in 
LXECUTLIW. 


Feurthly, In Crimes there is n» Plea of Exe 
emption from a Court of Fudicature, as appears 
from L. 1, GC. ubi de Criminibus agt Opor- 

P (ct, 
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peratores, Quzxſliones, inquiunt, eorvm 
criminum quz legibus aut extra orditiem 
coercentur, ubi commiſla, vel inchoata, 
vel ubi repertuntur qui ret criminis eſſe 
perhibentur, perfici debere, fatis notum 
eſt. Secundo, ex /. 1. C. ubi Senators, in 
_ qua Imperatores, Quicunque, irquiunt, 
in aliquo crimine fuerit deprehenſus. in- 
tra Provinciam, in qua facinus perpecra- 
vit publicis legibus ſubjugetur, nec for; 
preſcriptione utatur ; omnem enim hujuſ- 
-modi honorem reatus excludit. Tertio, ex 
I. 2. C. de Privilegiis Scholarum, ubi In- 
peratores, qui inquiunt virorum clariffi- 
-morum comitum meruerint dignitatem fo- 


ro magiſtri officiorum tantummodo. ſubji- | 


ciant. In criminalibus vero caufis :ales 
viros Provincias moderantium Juriſi;&io- 
nem volumus obſervare, ne ſub prerextu 
privilegii, vel flagitiorum creſcat authori- 
tas, vel publica vacillet utilicas. 

Quinto, Quod qui gravia & enormia 
committunt Privilegiis ipfis concefiis ex- 
cidant, & communi howirum conditioni 
ſubjiciantur, primo, 0. 12. C. de Ciguitati- 
bus, ubi Imperatores, Judices, inguiunt, 
qui ſe ſceleribus macnlafſie convicti fue- 
rint, ablatis codicillorum inſignibus, & 
honore exuti inter peflimos quoſque & 
plebeios habeaniur, nec poſthac iis de ho- 

nore 


c 
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tet, Here the Emperors declare, that thoſe 


Crimes which are prniſh:d by Law vr otherwiſe. 


hl} thre be tried, where thy were commitied 


_ or attempted, or where the ſuſpected Perſons are 


f.und, Secondly, From i. 1. CG. ubi Sena- 


ores ; hore ſay the Emperors, whoever ſhail be 
takin in a Fault, let him be ſubject to the 
Liws of the Province where the Fact was com- 
mitted, and not except againſt the Authority of 
the Ceurt, for Gniit excludes him from any 
{uch Honour, Thirdly, From L. 2. GC, de Pri> 


viicgiis Scholarum, where the Emperors ſav, 


that they who have merited the Rank of Noble- 
men, are ſubject only to the Furiſdiftion of :be 
Miſter of the Offices. But tis our will and 
pleaſure, that in Criminal Caſes, even they ſhaii 
be ſubject to the Governors of our Provinces, 
ieaft that under the pretence of Privileges, the 
moſt flagrant Crimes grow into Reputation, and 


the publick Good be ſnaken. 


Fifthiy, That thoſe who are guilty of E149 
grievous and enormons Crimes forfeit thoſe Pri- 
vileges which were formerly indulged to them, 
and are ſet upon a Level with the common Peo- 
ple. Appears firſt, From L. 12, C, de digni- 
tatibus ; where the Emperors decree , that 
Fudges convicted of any ſcandalous Crimes, 
ſhall looſe their Commiſſions, be diveſted of their 
Honour, and be ranked among the wileft and 
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nore gloriari liceat, quo fe ipſos indignos 
indicaverunt. Secundo, /.4. F. 8. D. de 
Fudiciis, Quamvis majores Judices, tem- 
pore Magiſtratus, civilibus ationibus non 
conveniantur; fi tamen in officio dejin- 
quant, omni exceptione ſublata, vel ad- 
miniftrante, vel poſt Adminiſtrationem 
Cepoſitam, publica judicia ſuvire tenentvr, 
 Tertio, 0. 4. C. ad legem fuliam repetunda- 
77:32, ubi Imperatores, ti quis, inquiunt, 
quacunque «ve cavsa judicem improbum 
probare potuerit; Is, vel adminiſtrante 
?0, vel poſt adminiftraticnem Cepoſitam, 
in publicum proceat, crimen deferat, de- 
i2atum probet, cum probaverit & viRto- 
:i3m reportaturus & gloriam, Ita etiam 


Cierict, etfi inviolabiles fint, ut i quis ali- 


cui eorum manus inferat, in Canonem |] 
ex ſententiz incidat, cap. 1. o1 quis exfra 
de {ententia eEXCOMMUNICAtIONIS, tam 


- tamen gaudent privilegiis, quam dGiu ea, 


quz ſunt ſuz profeſſionis, obfervant, & 
creinis eminentiam Vite ornant Innocen- 
tid, Cap. Abbas extra, de vervoraum (1gnifica- 
1,01, | 


Sexto, ex 1.8. D. de rerum diviſione, ubi 
 Marcianus, ſancum eſt, inquit, quod ab 
injuria hominum (non autem a jure ma- 
giltratuum) defenſum eſt, 6 /. ulr. de Le- 

gationibus, 


{he Proper Judge, &c. 16T 
biſeſt of the Vulgar, without any poſfivility 
of any fu'are Pretences to Honour, of which 
they have proved themſelves utterly unworthy. 
Secondly, i 1. $. 8, D. de Judiciis. Tho 
Magiſtrates of hipher Degree, cannot be obli- 


ped to appear in Civil Suits, during the time of 


their Office, yet if they be guilty of a Breach of 


their Commiſſion they are bound, without any. 


pretence of Privileges to take their publick Tri- 
als, either while they are in Commiſſion, or af-- 
ter they have laid it down. Thirdly, L. 4 C. 


ad legem Juliam repetundarum. The Em- - 


perors jay, that if any one can prove a Fudge 


corrupt in any Inſtance let him, either during - 
the Adminiſtration ef the Fudge, or after he 
has reſign'd his Office, come forth and inforns - © 
and prove his Inform :1i»n, ſo ſhail he both gain - 


his Cauſe ind go eh With Applauſe. Clerg j- 
men likewiſe. tho" they be ſo inviolable as that 


2 Perſon frrifins any of them incurs rhe Penalty - 


v/f the Canon, C, 1. Si quis exira; de Sen- 


« A . » . | . W 
renila Excommunicarionis, yet enjoy their - 
Privilenes no longer, than they Att ſuitably to 


their Profeſſion, and adern the Dignity of their 


Order with Innocence of Life. Cap. Abbas. 


extra, de Verborum Signtfica:ione. 
Sixthly, From L. $. D. de rerum diviſio- 


ne; where Marcian /[zys, that is Sanctum: 


which is grarded again toe Tajuy of Mem, 
bu: not Againſt the tnvful Power of Magi- 
Þ- J ft rates ; 
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162 De Lepati delinquentis, &c. 
gationibus, Si quis Legatum pulsdſſet, vicla/- 
jet, &c. quz omnia ad privatam ultionem, 
& ad damnum injuria datum ſpe&ant. At 
tonge aliud eſt Legatum punire 8& Lega- 
tum violare, Legatum punire Magiſtra- 
eus proprium eſt, a quo quz jure potefta- 
tis hunt ad injuriarum acionem non per- 
tinent, inquit Ulpianus U. 13. F. quo jure, 
D, de Injuriis, cum juris executio non ha- 
bet injuriam, /. 18. D. ead. » 

Septimo, ex /, 24. D. de Fudiciis, vubi 
Paulus, Legati, inquit, ex delidtis in Le- 
gatione commiſlis coguntur Rome judi- 
cium pati, ſive ipſi admiſcrint, five ſervi 
corum, Quod etfi traditum fit de Legatis 
Provincialibus, quibus Roma eft commu- 
nis Patria, & forum competens, eadem 
ramen ratio eſt in aliis Legatis, ſcilicer 
Principum exterorum, Atque 1deo 1dem 
ws: Nam quod illis Patriz communio, 
hoc iftis ſceleris contagio tribuit, inquie 
Author Quzſtionis, 
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frates; and from L. ult, D. de Legationi- 
bus, fi quis Legatum pullaſſer, &c. all 
which relate to private Reverge, and injurious 
| Suffering. But to puniſh and to injure «n Am- 
biſſador are very different things, The former 
belongs to the Magiſtrate, who cannot be accu- 
ſed of Injury for acting according to his lawful 
Power, as Ulpian ob/erves L. 13. 9. quo ju- 
re D. de injuriis, ſince the Execution of Law 
is not injuriows, L. 18. D. cad. 

Seventhly, From L. 24. D. de Judiciis, 
where Paulus affirms, that Amboſſadors are 
ſubjett to the Roman Furiſd/&ion for Crimes 
there committed, either by themſelves or their 
Servants, Now tho' this be [poken of Prg- 
vincial Ambaſſadors, to whom Rome was a 
common Country and a proper Court of Fudioa- 
ture, y:t the ſame Reaſon holls good in Rela- 
tion to other Ambaſſadors of Foreign Princes, 
and conſequently they are ſubje@t to the ſame 


Law. For, ſays the Author of the Quezſtio, 
 &Cc. the Contagion of the Crime makes theſe a1 


Obnoxioms, as the Communion of the Country . 
does the other, | 
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De Reſponſionibus ad Argumenta ex 


ure Civil contra immunitaten; Le- 
gatt. 


D Argumentum primum, 1. Quod 
maleficia puniri debeant. Reſpon- 


detur, quod ficut intereſt reipublice ut 


maleficia ſubdicorum puniantur, ita inte- 
reſt Conmunionis inter gentes, ut delicta 
etiam Legatorum puniantur. Sed ut Jus 
Civile modos ſubditos puniendi preiticuit, 
ita in Legatis puniendis jus Gertium ob- 
ſervandum eſt, de quo Gentilis, h&c vide- 


eur, inquit, gentium definitio, ut dedacur 


Legatus qui jus gentium violavit. 


Ad ſecundum, quod praſes provinciz 
imperium habeat etiain in cxtraneos. Re- 
| ſpondetnr, verum eſle.in extraneos priva- 
tos qui ſub prefidio legum & magittra- 
tuum civilium protectionem habent, & 
qui conditionis eidem infertoris ſunt ; non 
in Legatos, Gui cicra protectionem legum 
& magiſtratuum civilium, a jure gentium, 
quo fſacroſandi habentur, prefidium obti- 
nent, & in quantum ſuos principes repra:- 
ſentant, nequaquain provincie przfidi ſunt, 

1Tfcriores. Aq4 


The Proper Judge, &c. 165 


GAP: 


Anſwers to the Areum-nts from the 
_ Civil Law againſt the 1mmunity of 
an Amouilador, 


A RG. 1. Crimes ought to be puniſhed. 
Anf. As it is the Intereſt of a State to 

puniſh the Crimes of its Subj, {o likewiſe is 
it the common Intereſt of Nations to puniſh the 


Crimes of Ambaſſadors, But as the Civil Law 


appoints the Methods of puniſhing Subjefts, (0 
the Law of Nations muſt b? regarded in puniſh- 
ing Ambaſſadors, Nuw, ſays Gentilis, rhe 
determination of the Law of Nations in this 
Point ſeems to be this, that an Ambaſſador that 
has wiolated the Law of Nations ſhould be de- 
 liver'd up to Puniſhment, 

Arg. 2. The Preſident of a Province has 
Power over Strangers. Anf, 'Tis true, he has 
Power over private Strangers who are protefted 
by the Civil Law and its Magiſtrates, and 
who are inferior to the Preſident ; but he has 
no Power over Ambaſſadors, who are not un- 
der the Protetion of thoſe Laws and Magi- 
 firates, but under the Law of Nations, by which 
they are eſfcemed Sacred ; and in as much as 
they repreſent their Principals are not at all Is- 
ferior to the Governor him{celf. 


Arg. 
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Ad tertium, quo4J Princeps in iuo ter- 


ritorio Legatis leges conſtituit, & proinde 
de earum legum obſervatione judicare po- 
teſt, cujus argumenti antecedens confirma- 
tur ex L. 1. C. de Commerciis; L. 8. C. de 
Vefigal, & L. 2.C. Due res exvortari non dc- 
beant; Reſpendetur, quod prokibitio, ne 
metcatores cxtranei ultra loca prefinita 
negotientur, pendet a precedenti {cedere 
inter Imperatorem & Perſarum Regem, & 
quod indultum eft comitibus Legatorum 
ut extra prefinita loca negotientur, & 
quod vectigalia minora a Legatis, quam 
aliis exigantur, in eorum favorem conſt1- 


tuta ſunt, nequaquam ad aliquain obliga- 


tionem ipſis inducendam. Er quod de Ar- 


mis ad Legatos Barbaros non vendendis 


ſtatuitnr, non ad Legatos pertinet, fed 2d 
ſubditos imperii, qui ſoli illius conſtitatio- 
nis pen ſubjiciuncur, 

Ad quartum, quod ibi quiſq; puniendus 
fit, ubi deliquit, nec in deliais ulla detur 
fori preſcriptio. Reſpondetur, quod etfi 
generale fit, quod quis in loco delicti, vel 
ubi reperitur, puniatur, jure tamen impe- 


ratorio quibuſdam perſonis indulgetur, ut. 


non 4a judice loci ordinario, fed ab aliis 
 judicibus ſpecialibus de criminibus conve- 
niancur, utpote ſenatoribus L. 3. C. nb: 
Senatores; & Militibus L., x, C, de Officio 


Mia= 
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Arg. 3. The Prince within his own Territo- 
ries enatts Laws for Ambaſſadors, and conſe= 
quently is Judge of the Obedience to be paid to 
thoſe Laws. The Antecedent is proved from 
L. x, C. de Commercus. L. 8. C. de Ve- 
ſtig. & L. 12. C. Quz res exportari non de- 
beant. Anfſ. The prohibiting Foreign Merchants 
from trading beyond ihe ftated Places, depends 
upon a former Treaty between the Emperors and 


Perfian Kings. And the Indulgence granted to 


the Attendants of Ambaſſadors to Trade beyond © 


the tated Places, and the exatting ſmaller Cu- 
foms from the Ambaſſadirs than from others, 
are Laws enacted in their Favour, and nit dc 


ſigned to lay any Reſtraint upon them. As fer 


the Statute which probivits the ſelling of Arms 


:0 Barbarian Ambaſſadors, that relates only to 
the Subjefs of the Empire who alone are liable 
to the Penalty of that Statute, 


Arg. 4. The Offender muſt be puniſh'd 1here 
the Fatt was committed, and Guilt deſtroys 
Privilege. Anl. It is indeed a general Rule 
to puniſh where 'the Offender is. found, or the 
Offence committed ; but by the Civil Law (ome 
Perſons are exempted, ſo as not to be tried by the 
common Fudge of the Place, but by other par- 
ticular Tudges, as Senators, L. 3. C. ubi Se- 
natores, and Soldiers, L. 1. C. de Otfhcio 
Magittri Militum, And as the Emperors 


m'ght 
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168 De Legati delinquentis, SC, 
Magiftri AT; litum ; CT quemadmodym Im- 
peratores ſwbgitos imperio jugiciis ordina- 
riis eximere potueruat, ita Gentibus ſtatu- 
ere licuit, vr communis mos, qui quem- 
vis in alieno loco exiftentem cjus rerritoril 
juriſditioni ſubjicit, excepiionem, ut ait 
Grotius, in Legatis pateretur, & permit- 
teret ut a ſnis duntaxar Principibus puni- 
rentur. 
Ad quintum, quod gui gravia & enor- 
mia crimina committunt. Privilegis ip- 
{is conceſfis excidant, & communi homi- 
num conditioni ſubjiciantur, 2d quod con- 
firmandJum afrettvr L. 12. C. de dignitati- 
bus. L, 14 C. od L Tutliam repetur avis 
QOuibus Authoritatibus Juriſconſulcorum 
Anglicorum, qui reſponderunt Legaturm, 
qui contra principem, ad quem milſus eſt, 
rebellionem concitavit, privilegiis omni- 
bus excidille, opiniones niti vVidentur ; 
Reſpondetur, quoJ non fit eadem eorum, 
qui publica & civilia officia gerunt, & 
Lepatorum conditio, Quiz eorum, qui 
ublica & civilia officia gecunt, condito 
pendet 4 [egibus Civilibus & voluntate 
Principis ſolius, a quivus corſtituti ſunt, 
& qui pro arbitrio corum authoritatt , 
dignicati, & privilegiis derogare, & de 
iiſdem pro libicu itatuere poflit; Legato- 


rum vero conditio & immunitas p2nicet 4 
jure 
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might exempt their Subjefts from ordinary 
F uriſdittion, ſo the Nations might reſolve, that 
the common Rule of Subjefion to local Furiſ= 
dition might admit of an Exception in the Cale 
of Ambaſſadors, and allow them to be puniſhed 
only by their Principals. ( 


/ 


Arg. 5. Grievons and enormons Offenders 


forfeit their Privileges and are levell'd with 
the Commonalty, as appears from L. 12. C. 


de dignitatibus. L. 14. C. ad L. Juliam re- 
petundarum. Upon the ſame Authorities the 
Anſwer of the Engliſh Lawyers ſeems to de- 
pend. Anf. The Circumſtances of publick Ci- 
vil Officers and of Amaaſſadors, are not the 
ſame Poy Civil Officers depend upon the Civil 
Laws and the pleaſure of the Prince by whom 
they are appointed, and who may diminiſh thr 
Power, Honour and Privileges, as much as he 
plezſes, But the immunity of Amb 3ſ[adors de- 
pends upon 'he Law of Nations, and more e/p2- 
cially upon the Autbarity of their Principits, 
aud in the laſt Place ups bis pleaſure that re 
ceives them, Nor are they removed from their 
Office till their Principal recals them, or the 
Prince with whom they reſide diſmiſſes them 
and as long as they continue in their Offize, 
th:y onght to enjoy all the Security and Immu- 
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jure gentium, precipuc ab authoritate ejus 


qui Legatum mittit, deinde a voluntate 
etiam ejus qui admittit, nec officio ſuo 
privatur, donec a Principe ſuo revocatur, 
vel faltem ab altero principe dimictatur, 
& quamdiu in officio manet, ſecuritate & 
immunitate officio debitis frui debet, 
Quod iidem Juriſconſulti Anglicani ad 
queltionem, an fi procuratori principis, 
- qui in alterum regnum venerit, & ſub cu- 
itodia habeatur, denuncietur illum non 
amplius pro Legato habendum, an iſte 
procurator privilegia Legati ex jure ven- 
dicet ; Reſponderunt, Principem poſſe 
prohibere Legatum, ne regnum intret, & 
jubere ut regno exeat, 1 intra terminos 
Legato przſticutos ſe non contineart, ita 
tamen ut interim Legarti privilegiis pro 
authoritate delegata fruatur, 

Nec ex legibus allegatis evinci poteſt, 
quenquam ex delicto commillo, officio aut 
privilegiis eidem debitis ſtatim excidere ; 
ſed conſtat primo, judicibus, qui de ſcele- 
ribus convidti fuerint, primo, inſignia dig- 
nitatis auferenda iploſque honotibus exu- 
endos eſſe, & tum demum inter plebeios 


habendos, nec poſtea iis de honore glo- 


riari licere, Secundo, quod repetunda- 
rum rei, fi minor1s ordinis judices fuerint, 


durante officio ; fi majoris, poſt admini- 


{tratio- 


a. 
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nity due to their Office. This was the Anſwer 
of the abovemention'd Engliſh Lawyers to 
another Dueſtion, viz. whether, if a Foreign 
Miniſter under Confinement be told by Autho- 
rity that be muſt no louger be treated as an 
Ambaſſadir, can juſtly claim the Rights of an 
Amvaſſador ? To this Dueſftion their Anſwer 
was, that a Prince might forbid an Ambaſſador 
to enter his Dominions ; and might command 
him to leave them, when he is there, if he 
keeps not within his due Bounds; but in the 
mean time, he ought to enjoy the Privileges of 


an Ambaſſador in regard to the Authority dete= 
gated to bim, 


Nor can it be proved from the Laws al- 
Zedged, that any one does iplo facto forfeit his 
Office or his juſt Privileges, But it # evident 
firſt, that the Badges of Authority are to be ta- 
ken from the Fudges Convitt, and themſelves 
to be diveſted of their Honours, and then to be 
ranked among the Vulgar without aſpiring to 
any Honour for the future, Secondly, They, 
that are accuſed of Bribery, may be arraign d 
and condemn d for any Offences committed in 
their Office, if they be inferior Magiſtrates, 

2 during 
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ſtrationem depoſficam de delidtis in officio 
commitlis accuſari & condemnari poſſunt, 
Tertio, quod Clerici, ita demum privile- 
gio non gandeant, fi ab Ecclefiaſticis Ju- 
dicibus, ordine Clericali exuti, judicibus 
 Tecularibus puniendi dedantur. Quarto 
_ denique, quod qui privilegiis abutuntur, 
ea amittere merentur, ſed quod merue- 
rint, ſententia declaratoria praxcedere de- 
bet ; quibus conceflis, ad Legatos delin- 
quentes nihil aliud -inferri poteft, quam 
quod propter gravia delidta iis Legati of- 
ficium abrogari poſſit, ſed quamdin eo 
munere utuntur, nithil impedit, quo minus 
3:nmuniate, Legationis muneri debita li- 
berc fruantur. 

Ad Sextum, ex /. 8. D. de rerum diviſ- 
ne, & 1. ult, D. de Legationibus, quod Lega- 
ti ſanRi ſint a privatorum injuriis, non a 
jure magiſtratuum, Reſpondetur, quod 
immunes ſunt ab injuriis hominum, nec 
lex quicquam de privatis magis quam de 
magiſtratibus innuit, & injuriarum verbo 
non folum verbera & contumeliz, ex qui- 
bus actio injuriarum oritur, continentur ; 
ſed etiam iniquitas injuria dicitur, inquit 
Ulpianus D. de Injuriis I, 1. cum quis int- 
que wel injuſts ſcntentiam dixit, quod ad 
magiſtratus & judices pertinere poteſt ; & 
ut Legati a czteris, quantum ad a6" co 

dittin- 
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during their Commiſſion ; but if they be ſupes 
rior Tudges, not till they have reſign'd their 
Office. Thirdly, Clergymen loſe not their Pri- 
vileges, till they have been ſuſpended by their 
Ordinary and deliver d to the Civil Power to 
be puniſh'd. Fourthly, They who abuſe theiv 
Privileges deſerve to loſe them, but their de- 
merit muſt be firſt declared by a judicial Sen- 
tence 5 now if theſe things be granted, nothing 
can be hence concluded againſt Criminal Am- 
baſſadors, but that for heinous Offences they 
may be diſplaced ; but as long as they continue 
in their Office, there is no Reaſon to deprive 
them of "the Immunity which is due to theis 
Charatter, 


Arg. 6. From L. 8. D. de rerum divi- 
ſione, and L. ult. D. de Legationibus ; 
Ambaſſadors are ſecured from private Injuries, 
but not from the Power of the Magiſtrates. 
Anlſ. They are ſecured from the Injuries of alk 
Men, and the Law makes here no Diſtix@&ion 
between Magiſtrates and private Mn; be- 
fides, the Word Injuries comprebends nos only 
Blows and Inſults, whereon a Proſecution for 
Injuries is grounded, but alſo partiality, ſays 
Uipian, is called an Injury. D. de.injuriis L. 
I, cum quis inique vel injuſte, &, Now 
this may extend to M-:giſtrates and Tudoes, 
aud put a Diſlindion between Ambaſſadors 


Q 3 and. 
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diftinguantur. Ulpianus D. de rerum divi- 
fine 1,9. Santum, inquit, dicitur, quod 


{ſanRione quadam confirmatum eſt, unde - 


interdum in ſanionibus adjicitur, ut, qui 
aliquid commitit, capite puniatur. 


Ad ſeptimum ex U. 24. D. de Fudiciis ; 
quod Legatum ex deliftis Romz judicium 
pati oporteat, & eadem fit ratio Legato- 


rum provinciauum & exterorum princi- 


pum : reſpondetur, quod & fi delita hos 


perinde atque alios reatu afficiant, non ta- 


men zquc eidem Jurifdictioni ſubjiciuntr, 
Quod Legati Provinciales non ſolum ipſi, 
fed etiam Provinciz a quibus mittebantur 
Romano Imperio ſuberant. Legati vero 
exterarum gentium nec ipſi ſubditi ſunt, 
nedum illi, a quibus mittuntur, & quorum 
perſonas ſuſtinent, cum neminem fe ſupe- 
riorem agnoſcant, DITA 


—__— 


CAPpPUT. Xt 


De Opinionibus aliorum Authorum, qu 


ad Grotii ſententiam de immunitate 


Legati propius accedunt, 


ſerunt, precipui ſunt 


1. Conradus Brunus, Principum Bava- 


nx Conliliarius anno 1548, 2 Al- 


Uthores, qui de hac quzſtione ſcrip- 
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and other Men in Relation to injuries, Ul- 
pian D. de rerum diviſione L. 9. /azs, that 


is Sanctum which is confirm d by ſome San- 


Hion, for which reaſon, it is ſometimes added 


in Santions, that he is to be beheaded that bas” 


committed ſuch a Crime. 


Arg. 7. An Ambaſſador ought to be j wdged 


at Rome for bis Faults committed there, and 


the caſe of Provincial and Foreign Ambaſſadors 


;s the ſame. L. 24. D. de Judic, Anf. Tho' 
they are equally guilty, they are not equally 


ſubjeF# to the ſame TFuriſdiftion, For Provin- 


cial Ambaſſadors were themſelves not only ſub- 
jeft to the Roman Empire, but even the Pro- 
wvinces, by which they were ſent. But Foreign 
Ambaſſadors are not their Subjefts, and much 
leſs then are their Principals, whom they repre- 
| fent, which acknowledge no Superior, 


> 


CHAP, Al, ; 
The Opinions of other Authors who 


are nearly of the ſame Mind with 
Grotius. SEE 


HE Authors that have wrote ufon this 
k /ubjett, are 


1, Conrade Brun, Counſellor to the Elefor 
of Bavaria in the Year 1548. 2. Al- 
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2, Albericus Gentilis Juris Civilis Pro- 
feſlor Regius Oxoniz 1585. 
3. Hermannus Kirchnerus, 1604. 


4. Author Quzltionis veteris & nove, 


16096. 
5. Carolus Paſchalius Regis Galliz in 
facro conlſiſtorio Confiliarius, 1600. 


6. Johannes Hotomannus, Franciſci Ho- 


tomanni fhlins, Gallice, 

7, Chriſtophorus Beſoldus, Anteceſſo 
Tubingenſis, 1624. 

8. Fredericus Marſellaer, Eques Hiſpa- 
Nus. | 

E quibus ad Grotii ſententiam propius 
accedunt Gentilis, Paſchalius, Hotoman- 


'nus & Marſellaer, alii ab ea longins diſ-_ 


cedunt. 
Albericus Gentilis, etſi affirmet loci ju- 
dicem Legati eſſe judicem, tamen Legato 
dicendi libertatem concedendam, linguam 
contumeliolam compeſcendam ; cum Le- 
gato ſpeculatore non durius agendum, 
quam ut non admittatur, vel admiſſus ex- 
pellatur ; fi vero Legatus in principem, 
ad quem miſlus eſt, conjuraverit, non moc- 


te puniendum,ſed dimictendum ; quoniam, 


ut in crimine majeſtatis aſfectus & conſi- 
lium puniatur, eſt Juris Civilis, non ef 
Juris Naturalis ratio ; fi vero Legatus vel 
leviſiimam injuriam Principi actu intule- 

[tr, 
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2. Albericus Gentilis, Regius Profeſſoy 
of Civil Law at Oxford, 1585. 

2. Herman Kirchner, 1604. 

4. The Author of the Quxzſtio vetus & 
nova, &Cc. 1606. 

5. Charles Paſchal Counſellor to the King 
of France, 1600. PRE 

6, John Hotoman, So» of Francis Ho- 
toman, in French. | 

7. Chriſtopher Beſold. 


8. Frederick Matſellaer, a Spaniſh 
Knight. | 
Of thoſe that agree moſ® with Grotius are 
Gentilis, Paſchalius, Hotoman and Mar- 
ſellaer ; the reſt differ confiderably from him. 


Gentilis, tho' be affirms the Fudge of the 
Place to be the Fudge of the Ambaſſador , 
thinks the Ambaſſador has a Right to liberty of 
' Speech, which growing abuſive may be ve- 

ftrain'd; that an Ambaſſador who is a Spy 
muſt be treated no worſe than to be deny d Ad- 
mittance ; or if admitted, to be baniſh'd ; that 
if be plots againſt the Prince, he muſt not be 
put to Death, but ſent away ; ſince to puniſh 
the Deſign in Caſes of High Treaſon is the me- 
thod of the Civil Law, and not of the Law of 
Natare ; that if an Ambaſſador has a&ually 
done the leaſt Injury to the Perſon of the 


Prince, 
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rit, vult eum Aut interfici aut dedi. In 
alios fi Legatus peccaverit, cenſet, quod 
ex lege talionis vel arbitrio Principis judi- 
Cari poſit. 

Carolus Paſchalius cenſet, quod fi Le- 
gatus facroſlantto Legationis munere ad 
{xvum proditionis miniſterium aburcatur, 
ferro & igni proſequendus fit. Quod ju- 
dicium, inquit, etli par eſt eſle inflexibile, 
tamen hunc rigorem prudentia declinat ; 
quia verendum eſt, ne Legatum licct re- 
um Majeſtatis exterx gentes precipitatis 
ſtudiis condemnatum putent. Poſtea ſta- 
tuit quod deprehenſus & convictus, eji- 
ciendus fit, aut poſtulandum ut dedatur, 
Si ſtupra, adulteria, cxdes, taliaque Le- 
gatus auſus fuerit perpetrare,cenſet de ipſo 
querendum apud illum cnjus Legatione 
fungicur, cui omnis res zſtimanda, peten- 
dumque ut in ultionem rei atrocis ſeverus 
vindex inſurgat, 


Johannes Hotomannus, Si Legatus, in- 
quit, qui ſub ſpecie amicitiz ad alium 
Principem accedit, in ejus perniciem ali- 
quid moliatur, ſe culpabilem & inexcuſa- 
bilem reddit, ita ut nullum privilegium 
Juris gentium poffic illum protegere, quin 
obnoxius fit pcenis ordinariis, quz 1is, qui 
ſunt pacis publicz perturbatores, impo- 

nuntur, 
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Prince, he ought then to be killed or deliver'd 
up ; that if be has injured any other Perſons, 


the Prince may judge him according to the Law 
of Retaliation, or as he thinks fit, 


Charles Paſchal is of Opinion, that an 
Ambaſſador abuſing his inviolable Charadter to 
the cruel purpoſes of Treaſon, is to be purſued 
with Fire and Sword. And tbo, ſays he, this 
ought to be the unvariable Fudgement in this 
Caſe, yet Prudence declines this Severity ; for 


' it is to be feared that Foreign Nations would 
think the Ambaſſador tho really guilty of Trea= 


ſon, was condemn d by prejudice and partiality ; 


at laſt he determines, that when the Ambaſſa- 
dor is. ſeized and convicted, be ought either to 
be ſent away, or demanded to Puniſhment, If 
he has been a Fornicator, Adulterer, Murther- 
er, or the like, complaint ſhould be made to his 


Principal, who ought to conſider the whole Af- 


fair; and a Requeſt ſhould likewiſe be made, 
that he would ſhew himſelf a ſevere Revenger 
of any flagitions Crime. | 
John Hotoman ſays, that if an Ambaſſa- 
dor comes under Colour of Friendſhip to another 
Prince, and contrives his Deſtruftion, he is in- 
excuſably Guilty, and no privilege of the Law 


of Nations can exempt him from the common 


| Puniſhments inflicted upon the diſturbers of the 


publick Peace. Net afterwards he affirms, it is 
a more grateful Puniſhment to ſend him out of 
| the 
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nuntur. Poſtea tamen affirmat ſuaviorem 
elle puniendi rationem, ſi extra territo- 
rium amandetur & ad proprium dominum 
remittatur, cum crimen ejus, aut per lite- 
ras, aut per teftimonia, aut per evidentiam 
coepti facinoris manifeſtum ſuerit » quod 
mulrtis ait uſitatum, qui priviltegia publicis 
perſonis debira conlervandi, aut bonum 
pro malo reddendi, ftndiofi apparere vo- 


luerunt., Deinde, fi Legatus privatum | 


quenquam injuria afficit, dicit ſe neſcire 
qua lege prohibitum fit, quin rigorem 1l- 
 livs loci, ubi injuriam commilir, poſſic 
evadere, cum eadem ratione etiain Aa pro- 
prio domino, quod cutiſimum putar, pu- 
cat, puniri poſfir. 


Fredericus Marſellaer, Generaliter, in- 


quit, cum quis deliquit, Juriſditionem 
ejus ſubiiſle intelligitur, in cujus juriſdi- 
ctione deliquit, Legatus tamen interdum 
remittitur ad eum, cvus eft Legatus ; qui 
1 prudens & probus fic, n2que <jus culp# 
conſcius, manifeſtum facier tlagitia ejus 
indignatione lua non carere. Si conlilio 
& conſenſu ſui Principis Legatus delique- 
rit, nonexpectandum eft, ut ab eo punia- 
tur, a quo laudem & pramium expectar, 


Addir, Volunt plerique Legatos hoftilia 


molientes, atque in crimine lxſe Maje- 
{tatis deprehenſos , prehendi, plecique 


polle ; 
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the Kingdom to his Principal, when his Crim® 
is evident by Letters or Witneſſes, or the notc= 
riety of the Attew;pt. And this be ſays, has 
been a common Prattice with thoſe, who have 
affeed to be thought tender of the Privileges 
of publick Perſons, or deſirons to return Good 
for Evil ; he concludes, that if an Amb.ſſadir 
bas injured any private Perſon, he knows 19 
Reaſon, why the Offender may nit eſcape the 
Severity of the Place, where the Offence was 
committed, ſince he may as 1vell be puniſhed by 
his own Maſter; and this he takes to bs ihe 


[afeſt Courſe, 


Frederick Marſellaer obſerves, it is a 


general Rule, that a Man is ſubject} to the Fu- 
riſdietion of that Place where he has committed 


a Fault. But an Ambaſſador is ſumetimes [ext 
home to his Principal, who, if he be prudent 
and honeſt, and innocent of the Fault, will 
ſnew the wicked Adlions ſha!l mot eſcape his 
Diſpleaſure. If the Ambaſſadors Crime be ated 
by the King s Direttion or Approbation, tis n't 
to be expected he will puniſh him, 9% has Keu- 
ſon to hope to be commended and rewarded f » 
what he bas done, A preat mwy, [1s ( 
are for apprehbending and executing Amb | 

rhat are hatching Ain , and are ca”; 
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polle; ideogue Legatus una cum familia 
in domo claudi & cuſtodia detineri, & 
alia ſubire poreſt, quorum adminiculo fa- 
cinus detegatur, & periculum devpellatur, 
Quod fi co proceſſerit, ut hoſtis potius, 
quam hoſpitis loco habeatur, pene ſe ob-. 
noxium reddit, At 1 Princeps qui peri- 
culum Ccepulic, ei parcere quam plecere 
malit, hoc ſu2det fama clementiz & hu- 
- manitatis que ſzcurum reddit ; ſuadet uti- 
litas, quz ex principis & populi externi 
gratia proveniet, 


Gentitis Opinio ad Grotii ſententiam 
propius accedere vid<tur, quia Legatum 
in Principem conjurantem dimittendum 
cenſert, & ſi eum acualiter leferit, non {im- 
pliciter morte, fel! vel morte vel dedi- 
tione pletendum putat. Paſchalins, Ho- 
tomanrus, & Maricllaer, Politici, magis 
quam Juriſconſulti, propius ctiam acce- 
Cunt, quod quamvis ad deterrendum Le- 
gatos Cx opinione vulgari periculum,a ju- 
dicibas, ubi verſantur, proponant ; ad 
evitandum tamen incommoda, guz ex of- 
fenfionibus Principum contingere poſſunt, 
iplis micius cum Legatis agencum ſuadent, 
8 quod ile juftitice, Þi prudentie tribuen- 


dum cenlent, 
CAPUT 
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their Treaſon; and thit therefore an Ambaſſa- 
dor with his "whole Family may be confin d to 
hu H uſe, and kept under Gu: rd, and [uffcr 
any thing elſe that may be of ue to detec} the 
Fatt, and prevent the Danger ; nd if he has 
proceeded {o 0 far as 10 ſhew bi 173] ' a Foe inſtead 
of a Friend, he has made Mimalf liable to Pu- 
mſnment, But if the Prince, having prevented 
the Danper,chooſes rather to ſpare than to punijh 
him, the Reputation of Ciemency and Humanity 
which ſecures him; and the Advantage of 
£1ining the Favour of the Foreien Prince and bis 
People, will be ferong Inducements to incline 
_ him {06 to do. 

Gentilis comes ftill nearer to Grotius, Fer | 
h: thinks the Ambaſ].:dor that conſpires 0g216/t 
the Prince ought to be ſent away ; and "if bz 
has afually hurt the King, be is not then a6 
ſolutely to be Rill d, but either to be Rill'd or 
deliver d to Puniſhment. Paſchal, Hotoman 
and Marſellaer, are Politicians » 5+ than 
Lawyers, and are pretty much j Gr otins's 
Opinion in that, tho they thre» n {moaſſadors 
With Puniſhment from the Fudge | .f ih. Place, 
where they reſide, yet to av0/4 the inconven/:n- 
ces ariſing from the diſpleaſure of Princes, they 
adviſe a mildes Treatment of Amb-" 1s, and. 
what Grotius thinks is @ Debt to 5 ot 
reckon to be @ Duty of Prudence, 
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CAPTFUT ME 
De Opinionibus Authorum qu ab H. 


Groti ſententia de immunitate Le- 
gati magis diſſentiunt. 


b H. Grotii ſententia de immunitate 

Legaci magis diſſentiunt Conradus 
Brunus ; Author Queſtionis veteris & no- 
ve ; Kirchnerus & Befoldus. 

Conradus Brunus cenſet jus Legatorum 
non violandorum 1is tantum ſervandum, 
qut noneſte in Legatione verſantur, Ad 
quod confirmandum, affert quod Legatis 
juſtiniani Theodatus dixit, & authoritates 
£x jure Civili, utpote /, 12. C. de Dignita= 
tilus, © |. 17. V. in Criminalibus ecd. Tit, 


Author Queſtionis veteris & novz aſle- 
rit, Si Legatus ſub ſpecie adminittrationis 


publics, quocunque pacto majeſtatem 


principis, ad quem mittitur, lxdat, ejuſve 
{tatum & imperium turbare ac ſubruere 
hoſtiliter tentet, eum, nulla admiſſa pri- 
vilegii juris gentium exceptione, licenter 


capi ac detineri, quinetiam causa Cogni- | 


ta condemnari & puniri polle, Circum- 
AS ipecte 
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$1 H A P, Xl. 
The Opinions of ſuch Authors as dif- 


ter conſiderably from H. Grotivs in 


this Point. 


Hoſe which differ moſt from Grotius are 
i Conradus Brunns the Author of the 
Quzftio vetus & nova, Kirchner and Be- 
{oldus. oa 
|  Brunus thinks, that the Right of Ambaſ- 
'fadors not to be violated, ought to be allow'd 
only to ſuch as behave themſelves honourably in 
that Employment, In confirmation of this Opis 
nion, he cites the Wirds of Theodatus to Ju- 
!tinian's Ambaſſadors, and ſome Paſſages from 
the Civil Law, Viz. L. 12. C. de dignita- 
tibus, L, 17. F. in Criminalibus, GC. eod, 
tit, | 

The Author of the Quzſtio &c. aſſerts, 
that if an Ambaſſador under the ſhow of his 
publick Buſineſs, commits any ſort of Treaſon 
againſt the Prince he is ſent to, or endeavours 
to embroil or overthrow his State and Govern- 
ment; he may thn be lawfully ſeiz/d and 
impriſon d,n:twithſtanding any Privilege claim'd 


by the Law of Nations ; and upon a full hear 


ing may be condemn d and puniſh'd, However, 
| R 3 be 
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{peRc tamen in re tanti momenti agen- 
dum putat, ut non ex ſuſpicione aut le- 
vibus indiciis urgeantur Legati, ſed cum 
tr dvnpoww deprehenduntur, vel argumen- 
tis convincuntur, ut evidentia ſceleris non 
egeat clamore accuſationis. 


Kirchnerus, Preſidium, inquit, fecuri- 
tatis, contra decus & honorem Legatio- 
nis verſantem non tuetur ; & cenſet capi- 
tali pena in Legatum animadverti poſle 
obilla crimina, quz cum divinis, tum na- 
turaiibus legibus ſanguinis pcenam meren- 
tur, ut homicidia, adulteria, latrocinia. 
In illis vero, quz ſingularibus cujuſque ci- 
vitatis moribus aut ſtatutis vetita duriorem 
peenam aut mulctam impoſitam habent, fi 
Legatus offenderit ſecundum legis Civilis 
r1gorem Coerceri non debere. 

Beſoldus ait, Si Legatus aliquid gravius 
in Principem, ad quem Legatus eſt, com- 
mittit, citra yuris gentium injuriam Con- 
temptumve puniri poteſt ab ejus Princi- 
pis magiſtratu, cujus imperium majeſta- 
temve Izſit, Sed & fi Legatus privato 
ſubdito injuriam inferat, judicio ejus loci, 
ubi degit, ſubjiciendus eft. Alibi tamen 
'putat ſic diſtingui poſſe, quod Legatus 
contra oflicium hominis delinquens, ut- 


pote 


Vn — 
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be thinks in a Buſineſs of ſuch Importance, 
that tis neceſſary to proceed with the utmoſt 
Caution ; that Ambaſſadors are not to be proſe= 
cuted upon Suſpicion or trivial Circumſtances, 
but only, when they are taken in the Fatt, or 
 convitted by clear Proofs, that the evidence of 
the Crime may want no Clamour of Accuſa=- 
tion to appravate its guilt. 

Kirchner ſays, this Prote&ion does not ſe- 
cure him that acts contrary to the Dignity and 
Honour of bis Ambaſſy, and thinks an Ambaſ=- 
ſador may be put to Death for ſuch Crimes as 
are Capital by the Laws of God and Nature ; 
as Murder, Adultery, Robbery, &c. But if 
an Ambaſſador be guilty of ſome Crime ſtriftly 


prohibited, and ſeverely puniſhable only by the 
Civil Laws of any particular State, he ought 


n0t then to be puniſhed according to the ſtrine(s 
of that Civil Law, 


Beſoldus affirms, that an Ambaſſador may 
be puniſh'd by the Civil Magiſtrates of that 


Prince, whom be has greatly injured, without 


any breach or negle& of the Law of Nations. 
And even for injuring any private Subjef, be 
is liable to the Furiſdiftion of the Place where 
he -lives, but in another Place he makes this 
Diſtinfion, that an Ambaſſador offending a= 
gainſt the duty of a Man, for Murder, Adul- 
gery, or the like, ought to be ſent to his Princi- 


pal ; 


4 
; 
! 
$ 
bo 


183 De Lepati delinquentis, &c. 


pote homicidium, adulterium vel fimile 
delitum perpetrando, ad ſuum princi- 
vem remittendus eſt, fi vero directe con- 


tra Legati officium, in eum, ut in hoſtem 


animadvertendum eſle. 


—_— F PE 0" a... Act 


CAPUT XML. 


De Opinionibus aliorum Authorum cen- 
ſura Grotii ejuſque Aſſertorts am- 
 madverſ1ones., 


Grotius non ignarus, uti videtur, 
. quid de hac re alii ſcripſerint, di- 


verſorum opiniones recenſet & de iis 


judicium ſuum ita profert. Alii, 1nquit, 
'fic ſentiunt, a Legato vim duntaxat inju- 
ſtam arceri oportere ; cenſent enim pri- 


vilegia ex jure communi interpretanda ; 


verius autem eſt Privilegia ita intendi ut 
aliquid tribuant ultra jus commune, quod 
fi Legati ab injuſta tantum vi tuti eſſen, 
nihil in eo magni, nihil precipui. Alii 
non de omnibus cauſis putant Legato vim 
inferri poſſe, ſed ita demum fijus gentium 
ab eo laſum fuerit, quod fatis late, inquit, 
patet ; nam injure gentium jus nature in- 
cluditur, ita ut ex_ omnibus jam delidis 

Le- 


I 
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pal; but if his Crime be direfly contrary to the 
duty of an Ambaſſador, that then he muſt be 
puniſhed as a publick Enemy. 


CHAP. XU 


Crotius's Cenſure of the Opinions of 
| P 
other Authors. 


Rotius it ſeems, was not unacquainted 
with the writing of others upon this Sub= 

ect, and accordingly, reckoning up different 
Opinions be ſets down bis own Tudement of 
them, Some, ſays he, are of Opinion, that an 
Ambaſſador ought to be ſecured only from unjuſt 
Force, thinking that their Privileges are to be 
interpreted agreeably to the common Law, 
whereas it is more reaſonable to ſuppoſe, that 
Privileges give a Right which 1s not allow d 
by the common Law. And if Ambaſſadors 
were protefled from unjuſt Force only, there 
would be no great Advantage, no peculiar 
Privilege in ſuch a Prite&fion, Others think 
Arabaſſadors may be aſſaulted, not upon all Oc- 
cafions, but then only, when he violates the 
| Law 
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Legatus puniri poſlit, niſi quz ex mero 
jure civili oriuntur. Reftringunt hoc alii 
ad ea quz contra ftatum reipublice aut 
dignitatem ejus, ad quem Legatus mitti- 
eur, fiunt. Qua ipſum, ſunt qui putant 
periculoſum, ideoque querelas exponen- 
das ei qui miſit, ejuſque arbitrio Legatum 
permittendum ; ſunt & qui putant conſu- 
lendos reges aut gentes quorum nihil in- 
tereſt quod prudentiz effe poteſt, juris 
non eſt. Hxc Grotius. 


Inſuper animadvertere licet, quod qui 
de hac re ſcripſerunt, non tam ex jure 
gentium quam ex jure cCivili quid juſtum 
fit ſtatuunt ; aliique odio proditionis & 
_ perfidiz omnem uris gentium reſpetum 
pretermittunt ; quod, cum veritat!, que 
in hiſtoriis apparet, repugnet, ad diſtin- 
ctiones prout ipſis viſum eſt convolant ; 
quaſi non jus oftendere, fed pro arbitrio 
condere & diſpenſare in eorum poteſtate 
eſlert. | 

 Conradi Bruni Opinio, quod jus Lega- 
torum non violandorum 11s tantummodi 


ſervan- 
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Law of Nations, which ui indeed of a 
large Extent. For in the Law of Nations, 
the Law of Nature is included, ſo that: by this, 
an Ambaſſador may be puniſh d for all manner 
of Faults, but thoſe only which are made ſuch 
by the Cruil Law. Others reſtrain this to An 


tions committed againſt the Government or the 


Dignity of the Prince, to whoa the Ambaſſa= 
dor # ſent. But even this, thers take to be a 
dangerous Conceſſion, and therefore that comes 


plaint ſhould be made t+ bus Principil, and that 


the Amb iſ[»dor ſhould be left entirely to his 
Diſcretion. And ſome there are wh» think, 
that Kings and Nations that are diſintereſted 
ſhould be conſulted in this Caſe; which may be 
matter of Prudence, but not of Right, Thus 
far Grotius. 

IWe may further obſerve, that the Writers on 
this Subjeft determine Fuſtice, not ſo much by 
the Law of Nations as by the Civil Law. 
Others out of their Averſiom to Treaſon and 
Treachery entirely negle& th: Law of Nations, 


i and therefore finding their Determination con» 


trary to matters of Fact recorded in Hiſtory, 
they take ſhelter under Arbitrary Diſtintlions, 
28 if their Buſineſs were, not to ſhew what is 
Law, but to make and diſpenſe it as they 
pleaſe. | 

Brun's Opinion, that the Right which Am- 
bafſadors have of nit being violated is to be ſc- 


cured 
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ſervandum ſit, qui honeſte in Legatione 
verſantur, confirmatur ex eo quod Theo- 
datus ad Legatos Juſtiniani dixerit, quod 
quanti zftimandum fit jamdudum oftendi- 
tur, & quantum ad authoritates ex jure 
Ccivili illz inter alia ejus generis argumen- 
ta diſcutiuntur. Illud in przſenti obſer- 
vari libet, quod cum juris Czſarei conſul- 
ti in Anglia de Epiſcopo Roſſenſi reſpon- 
derint, hic Author unicus extiterit, qui 
de ea re tunc temporis quicquam tradi- 
derat, cum quo conſentire videntur in eo, 
quod Legatum, qui contra Principem, ad 
quem miſſus eſt rebellionem concitat, Le- 
eati privilegiis jure Civili Romanorum ex- 


cidere opinantur ; & quod ulterius ponz 

ſubjiciendum reſponderunt, quzſtioninon 
congruit, an ut hoſtis poenz ſubjaceat, 
ſed de pena extra regnum expellendi 
intelligi poteſt. 

Author Queftionis, qui non folum in YJ - 
Legato perduellionis crimen conſumma» | 7 
tum, ſed etiam ejuſdem propoſitum 8 co- / 
natum puniendum cenſet, circumſpeae # 
tamen agendum dicit, ut non ſuſpicione F ..: 

& levibus indiciis, ſed cum fcelus noto- F ,; 
rium eſt, & probationes manifeſtz, in Le- H 
geatum manus injiciantur., Et caſus prio- j- 
ris Tarquinii Legatos exemplum proponit, {6 


Gguaſi ipſi liberati fuiſſent, quod levibus 
| tantum 
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cared only thiſe that behave themſelves hono:.- 
rably in their Ainbaſſy, depends upon the W.rds 


of Theodarus to Juſtinian's Ambaſſadors, thr 
weight of which has already been ſhewn, and 


the Authority of the Civil Law ; which are cx- 


amin d among other Arguments of that lor. 
At preſent we will only obſerve, that 2yhen 
the Engliſh Civilians gave their A avout 
the Biſhop of Rols, that this 13s the only Au- 
thor that had then writ upon this Subject, 
and with whom they ſeem to apree, in th. 
they think an Ambaſſador, wh» Taiſes Rebe!- 
lion againſt the Prince he 1; ſent to, forfeits 
his Privileges by the Roman Civi/ Law. - The 
reſ# of their Anſwer, that he 1s likewiſe 0b= 
_ noxious to Puniſhment is impertinent to the Due- 
 (fion, whether he may be punilh:d as an En - 
my? But may be underfood of puniſhing him 
by drivins him out of the Kingdom. | 


The Author «of the Quxzitio, &c. who 
judges that not only open Att 5 of Hoſtility ,but even 
Vuch a Deſign and Attempt is to be puniſhed, 
ſays the Proceedings mujt be very Cautions; that 
an Ambaſſador m1y not be ſeized upon Suſpi- 
cion, and trivial Circumſtances, but only Wh.n 
the Fatt & notorious and the Proofs evideat, 
He propoſes the AmbÞiſſidors of Tarquin as 
an Inſt ance of 1he firſt Caſe, as if they had been 


ſet at Lib:rty for want of j[abtantial Proof: 
5 4 Wiheicas 
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tantum indiciis arguerentur ; Cui id quod 
directe contrarium eſt, ex hiſtoria appa- 
ret, Nam Catz literz, inquit Livins, ut 
hdei pignus, manifeſtum facinus fecere. 
Nec ex aliis probationibus Bruti Conſulis 
Hhlii, conjurationis participes, nudati vir- 
gis cxfi ſecuri feriebantur : niſi quis cogi- 
care poſlit eas literas contra Legatos, qui 
acceperunt, & penes quos repertz ſunt, 
quam contra ipſos qui ſcripſerunt, levivs 
indicium feciſſe. Ira ut ex hoc exemplo 
confirmari poflit Legatum, non ſfolum ex 
{uſpicione & levibus indiciis reum, ſed 
cum ejus facinus manifeſtum & indubita- 
tum eſt, beneficio juris gentium liberan- 
dum eſſe. | | 

Kirchnerus, qui, ut alii, Legatum de- 
linquentem in loco delicti puniendum cen- 
ſet ; de delictis tamen ſeu poenis delico- 
rum diſtinguic, ut de 115, quz contra jus 
divinum, naturale, ſeu gentium ccmmit- 
tuntur, Legatus teneatur ; ab 1is vero, 
quz moribus aut Jegibus civilibus delia 
conſtituuntur, fit immunis; que dGiſtin- 
cio a peregrinis ad Legatos transfertur, 
quia. ex ſententia Juriſconſultorum pere- 
grini vel forenſes non tenentur, nifi id 
commilſerint; quod de jure communi eft 
prohibitum; ad id vero guod de jure civi- 
1; ſit illicitum tenenryur duntaxat ex quo 
1pi's 
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Whereas the direct contrary appears from Hi- 
ftory. For, ſays Livy, the Letters that were 


delivered as a Pledge of Fidelity, diſcover'd 


the Treaſon. And the Sins of Brutus the Con- 
ſul, who were Conſpirators, were ſtripped na- 
ked and ſconrged and beheaded upon no other 
Proofs ; unleſs one could imagine that thoſe Let- 
ters were a weaker Evidence againſt the fin- 

baſſadors, that had received them, and up n 
whom they were. fund, than againſt the Wri- 
ters of them, So that thu inſt ance Proves 
that an Ambaſſador, that is guilty not only by 
ſuſpicion and circumſtantial Evidence, but one 


whoſe Crime is evident and undoubted, ought . 


notwithſtanding to be ſet at Liberty by the pri- 
vilege of the Law of Nations. : 


Kirchner, who joins with the reſt in "*N 
lieving an Amb, f{xdor is to be puniſhed, whore 
be Offends, diſtinguiſhes however the Criines 
and their Puniſhments, ſo that accordizs to 
him, an Ambaſſador «ffending againſ? the Law 
of God, of Nature or of Nations, is {iab{ 
Puniſhment but contrafs no mt in 73 5 
 Aﬀions as are made Crimes by the Cufforms or 
Laws of a State, | Now this Dibinct, 345 1@ 
ken from Foreigners to Ambaſſadors, ſixce 
the conſent of Lywyers, Strangers or Forelsh 
are not guilty, unliſs they have comma *. 
I omething probibited by the common Law ; L 
with relation to the Civil Law they are uni; 
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ipſfis innotueric, vel ex quo in loco tan- 
tum morz traxerint, ut ignorare non de- 
buerint. In eo autem differunt, quod 
peregrini ad tempus Legati ſimpliciter a 
legibus 8 ſtatutis civilibus liberantur. [1- 
Iud vero, quod cum is, tum alii qui in ea- 


dem ſunt ſententia cogitare debent, quod. 


et jus naturale efficere poteſt, ut Lega- 
tus puniri mereatur, a jure tamen inter 


gentes fir perendum in quo loco & a quo 


magiltratu Legatus delinquens puntendus 
fir, quia ncn ſolum quod juſtum eſt, fed 
etiam juſte lit agendum. 

Beſoldus, qui in eandem ſententiam 
cum aliis tranfic, putat tamen ſic diſtingui 
poſſe, ut fi Legatus contra officium homi- 
nis deiiquerit ad principem ſuum remitcri ; 
fi contra cfficium Legati tanquam in: ho- 
ſtem animadverti poſiit. Atque hec di- 
ftir. tio congruit ei, quod in milite diftin- 
guicur, inter delictum commune, & deli- 
| tum militare, Sed ut inter milites diver- 
ſitas delitorum nihil facit ad diverſitatem 
judicum, ita nec deliai conditio five qua- 
licas in Legatis quicquam ad judicu mu- 
 tationem facere debet. 

Beſoldus.cur delitum prioris generis non 
fit puniendum, rationem reddit, quia ad 
contemptum Pprincipis urgeret, fi Legatus 
Ejus alibi punicetur. Cur in poſteriori a 

| | U 
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No OZlipation, till they are acquainted with it. 
or have ſtay d ſo long in that Plce as to be no 
longer allow'd to be excuſubly Tonrrant, But 
bere is the difference, Strangers are free fer 
ſome time, but Ambaſſadors are abſolutely free 
from Civil Laws and Statutes, And this is 
what he and others of his Opinion ought to think 
of, that altho' by the Law of Nature an Am- 
baſſador deſerves to be puniſhed, yet the Law of 
Nations muſt determine where and by whom he 
zs to be puniſhed, ſince Tuſtice muſt be done in a 


Juſe manner, 


Beloldus, who is of the ſame Opinion, 
frames this Diſtin&tion ; that if an Ambaſſadur 
be guilty 2s a Man, he is to be ſent to his 
Prince ; but if as «n Ambaſſador, he may be 
puniſhed as an Enemy. And this is agreeable 
to the Diſtinfion, in a caſe of a Soldier be- 
tween a common and a military Crime, But 
as among Soldiers, the diverſity of the Crime 
makes no diverſity of Paniſhment, ſo neithcr 
does the quality of the Crime in Ambaſſ1durs, 
make any alteration in the Judgment be is. 


ſubject to. 


 Befoldus gives a Reaſon, why a Fault of 
the firſt kind ſhou'd not be puniſhed, namely, 
becauſe to puniſn an Ambeoſſader in an ther 
Place would ſeem a «ſprnour to bis Principal ; 


9 2 tit 
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ſu in ipſum fic animadvertendum nullam 
rationem reddit. Et cum in poſteriori 
caſu eadem ratio militet, cur non idem 
{tatuendum ? niſi in hoc caſu ad evitan- 
dum contemptum principis, cujus perſo- 
nam Legarus ſuſtinet, (quod Dux Medio- 
lanenſis cum Legato Regis Galliz fecit) 
cum de note ſupplicio afficere :atis viſum 
uerir. | 


CAP U T.. XIV. 


De Fudice commumn FO, familie Legati 
delinguentium comperente. 


"JOmites, inquit Grotins, & vaſa Le- 
4 gatorum ſui generis ſan&imoniam 
habenc, unde in antiquo. fecialium carmi- 
ne erat, rex faciſne me regium nuntium 
popuit Romani quiritium 2 vaſa, comites 
meos? fed hac ſanaa ſunt, inquit, ac- 
cello:ic & proinde quatenus Legato vide- 
tur. Iraque, fi quid gravius deliquerint, 
poitalari a Legato poterit ut eos dedat ; 
quoJ-{1 dedere eos Legatus nolit, mitten- 
dus 15 elt ad eum qui miſit, cum poſtulato 
7 eum puniat aut dedat. Paſchalius idem 
:2Mt, gu:, fi atrox, inquit, crimen 4 
| al- 
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but he gives no Reaſon, why he is to be puni- 

ſhed in the latter Caſe ; and fince the ſame Rea- 
ſon is as ſtrong in the latter Caſe, why ſhould- 
not his Concluſion be the ſame ? Unleſs be thinks 
it ſufficient, to avoid the affronting the Prin- 
cipal of the Ambaſſador, to do as the Duke of 
Milan 4id to the King of France, and to pu- 
niſh the Ambaſſador by Night. 


CHAP. XIV. 


The Proper Judge of the Attendants 
_ and Servants of an Ambaſſador. _ 


""Rotius ſays, that the Attendants and 

| Moveables of Ambaſſadors are in a 

manner Sacred. Hence in the Heralds O14 Form 

were theſe Words, Doſt thou, O King, make 

me the King s Meſſenger of the Romans, my 
Carriages, and my Attendants? But theſe, 

| ſays he, are ſacred only as Appurtenances, and 
+} no farther than the Ambaſſador thinks fit, If 
4 Ts they be guilty of any grievous Crime, 
1 the Ambaſſador ſhould be required to reſign 
51 them up to Fuſtice ; and if he refuſes, he ought 
LS to be ſent to his Principal to be puniſhed or 
1 yielded up. Paſchalius agrees in this, ſaying, 
= ; | that 
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admiſſum, Legati comiti aut familiari ejuss 
non magis ignoſcendum quam favendum 
crimini. Deinde addit, fi injuſſu Legati 
ſcelus apud ipſum ortum eſt, expoſtula- 
tio ipſi eſt mittenda, tunc ad ejus offici- 
um pertinet juſtz magiſtratus querelz fa- 
cilem ſe przbere, 8 nocenti manu injeca, 
eum in publicam cuſtodiam tradere, ejuſ- 
gue ſupplicium urgere, Hac flagrante 
tamque juſta ſevericate emet fibi bonam 
famam, 8& fi magiſtratus reo ignoſcat, erit 
quo Legatus lztetur, ſua ſeveritate impu- 
nitatem reo impetratam eſſe, cui prope 
accedit, quod refert Hotomannus, cum 
Legati Regis Daniz domeſticum alter 
ejuſdem familiz in Anglia occidiilet, ab 
Elizabetha Regina & Legatus petiifſet ut 
de eo ſecundum juſtitiam Angliz ſuppli- 
cium ſumeretur,Regina ex benignitate per- 
_ miſit ut eum Daniam ſecum reduceret ubi 
pro merito puniretur. : 


Ratio, cur comites Legatorum, magis 
quam ipf Legati ubi delinquunrt judiciis 
ſint cbnoxii, videtur, primo, quia minus 
; participant de 11s qualicatibus, pro quibus 
Legati eximuntur, utpote-primo, quia per- 
ſona Legati jure gentium omnino fa- 
croſanda ' habebatur, comites vero ſan- 
&i ſunt acceſloric tantum, quatenus Le- 

h gato 


Te. 
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that if ſome heinous Crime be committed by as 
Attendant or Domeſtick of the Ambaſſador, it 
ought neither to be pardon d nor encouraged ; 
and then he adds, that if a Fatt be done in the 
Ambaſſadors Houſe without his Dire&ion, a 
Complaint ſhould be ſent to bim, and then 'tis 
his Duty, to give way to the juſt Repreſenta< 
tion of the Magiſtrate by ſeizing the Offender, 
ſending him to Priſon, and urging his Puniſh- 
ment. By ſuch a conſpicuoms and juſt Severity, 
he will get Reputation ; and if upon the ſcore 
of his Impartiality the Magiſtrate pardons the 
Criminal, he will have Reaſon to rejoice, that 
his own Severity has procured Mercy for the 
guilty, Notoman brings an inſtance of this 


Nature. When a Domeſtick of the Daniſh Am- 


baſſador in England bad killed bis Fellow- 
ſervant, and ihe Ambaſſador had petition'd 
DOxcen Elizabeth to puniſh him according to 
the Engliſh Laws, the Queen graciouſly gave 
him leave to carry him back to Denmark, to 
puniſh him there according to his demerit. 

The Reaſon why the Attendants of Ambaſſa- 
dors are more ſubje& to the Furiſdiftion of the 
Place, where they Tranſgreſs, than Ambaſſa- 
dors themſelves, ſeems to be this. Firſt, They 
bave a ſmaller ſhare of thoſe Dualities which 
exempt Ambaſſadors; for the Perſon of the 
Ambaſſador is ſacred by the Law of Nations, 
but their Attendants are ſacred only as Acceſ- 


ſaries, 
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gato videtur, ut ait Grotius, & Gentilis 
de comitibus ſ{cribens illos accenſet c zteris 
Legatorum acceſlionibus. Secundo, quod 
literz credentiz Legati intuitu non eorum, 
qui Legatum comitantur, conceduntur ; 
& Princeps, qui Legatum mittit, pro eo 
fidem ſuam non pro aliis interponere in- 
relligitur. Tertio, quod Legatus ſolus per- 
{onam principis ſuſtiner, quod eſt prxci- 
puum immunitatis ſundamentum : Comi- 
tes vero ſunt in Legatorum oblſequiis, 
Secundo, ratio eflz poteſt, quod plus Le- 


gatis quam Ccomitibus eorum ab eo qui 


admittit credi oporteat ; quia Legati ut 
plurimum mittuntur virinobiles, perſpetz 
exiftimationis, numero pauci, quos facile 
eft obſervare, & fi quid perperam moliun- 


tur, impedire ; Comites vero Legatorum 


ſunt plerumque juvenes, morum extero- 
rum ſtudioſi, ſemper plures, aliquando 
numeroſj, Legatis ipſis vix ſatis perſpei, 
obſervatu difficiles,& ad explorandum non« 
nunquam comparati ; unde inquit Paſcha- 
lins, hxc ſzpe eſt faQitia fabrica ut Lega- 
tione protegantur 11, qui per ſpeciem co- 
 mitum mittuntur, ad circumſcribendum 
incautos nec opinantes, ' quemadmodum 
refert Diony fins Halicarnaſl. .Tarquinius 
cum Legatis Latinorum, Romam miſit cor- 
ruptores quoſdam (tanta illi in auro fidu- 


cla) 
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{aries, as far as the Ambaſſadors pleaſe. Gen- 
tilis mentiening theſe Attendants, reckon them 
only among the Appendages of Ambaſſies. A- 
gain, Credentials are given in regard to the 
Ambaſſador and not to his Attendants, and 
the Principal is ſuppoſed to paſs his Word fer 
him, but not for others. Again. The Ambaſ- 
ſador only repreſents his Principal, which is 
the chief Fiundation of his Immunity, but his 
Attendants are at bis command. Secondly, 
Another Reaſon may be, that the Prince who 
receives the Ambaſſador is obliged to truſt him 
more than his Attendants, ſince Ambaſſadors 
are generally Gentlemen of approved Reputation, 
few in Number, and eaſy to be watched and 
prevented in any miſchievous Deſign ; but their 
Attendants are commonly Young Men, fond of 
Foreign Faſhions, always a good many, ſome- 
times very numerous, ſcarce known to the Am- 
baſſadors, bard to be watched, and ſometimes 
ſent on purpoſe to be Spies, For which Reaſon, 
ſays Gentilis, it is often a Contrivance to 


prote& thoſe by Ambaſſy, which under the ap- 


pearance of Attendants are ſent to deceive the 


unwary and thoughtleſs, Thus Dion Hali- 


carnatſeus informs ws, that Tarquin ſent 


Spies with his Ambaſſadors to Rome to bribe 
the People, who prevail d upon all the Needy 
and the Slaves, to enter into a Conſpiracy as 
gainſt the Senators, So great a Confidence dia 


he 


© 
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cia) qui egentifſimum quemque 8& ſervi- 
tia perpulerunt contra Patricios conjurare. 
Ee Scipio, quod narrat Livins, eum Le- 
= ad Syphacem, calonum loco, primos 
petatz virtutis atque prudentiz ſervili 
habicu miſir, qui, dum in colloquio Legati 
eſlſent, vagi per caſtra aditus exituſque 
omnes, fitum formamque caſtrorum ſpe- 
cularentur. 

Pro comitibns facere videtur, quod Ul-. 
pianus tradit, eos de vi publica teneri, 
non ſolum qui Legatos Oratores, ſed qui 
eorum comites pulſaſſent, aliave injuria 
affeciſſlent. Quod ſive de vi injuſta, five 
_ de vi Magiſtratuum publica intelligatur, 
eandem comitibus quam ipſis Legaris fe- 
curitatem prxſtat. Hotomannus cenſetr, 
quod Ulpiani ſententia ad eos Legati co-_ 
mites ſpear, quorum numerus & nomi- 
na in tabulas publicas referebantur ; quem- 
admodum Modeſtinvs, abeſſe reipublice - 
cauſa videntur, inquit, comit?s Legato- - 
rum, qui ad zxrarium aut in commentarium 
Priacipis delati vel relati ſunt, id eſt, quo- 
rum nomina publicis a&tis inſcripta quz 
in zrario afſervabantur, & quod his ea- 
dem ſecuritas quz ipſis Legatis debebatur. 
De aliis, qui in Legatorum obſequium, 
pro eorum arbicrio comites alciſcuntur, 
non idem ftatuendum arbicratur, vel con- 

Jicere 


— 


The Proper Judge, &c. 205 


be place in bis Gold, Scipio, according t9 


Livy, ſent with the Ambaſſadors to Sypax, 


ſome choſen Men of approu'd Valour and Pru- 
dence in the Habit of Servants, to go about the 
Camp,and diſcover all the Entrances and Paſſa- 
ges of it, and obſerve the Situation and Form 
of the Tents, while the Ambaſſadors were bus 
fied in treating. | 


: 77hat Ulpian ſays, ſeems to make for theſe 
Attendants, viz. That they are guilty by the 


Law de vi publica,who bad not only aſſaulted 
the Ambaſſadors that are Orators, but even 
their Attendants, or had done them any other 
Injury. Which whether we underſtand of un= 
fuſt Force, or the publick Power of Magiſtrates, 
it gives the ſame Security to Attendants, that 
zt does to Ambaſſadors, Hotoman thinks this 
Sentence of Ulpian, belongs to thoſe Atten- 
dants of Ambaſſadors, whoſe Number and 
Names were ſet down in the publick Tables. So 
Modeſtinus ſays, they ſeems to be abſent upon 


the publick Account, who have their Names 


in the Treaſury or Table-book of the Emperors, 
1. Ce. thoſe Attendants whoſe Names were in- 
ſcribed in the publick Regiſters kept in the 
Treaſury, arid that thoſe had a Right to the 


ſame Security with the Ambaſſadors themſelves, 


As for others, who attend upon the Am54|/as 
dor at bi pleaſure, he thinks the ſame thing 
4 A = Ns IE 
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jicere licet, quod cum ad potentiores prin- 

Cipes plures Legati mitti conſueverint, & 
inter eos unus aliquis fit princep» Legatio- 
nis, cujus officium erat mandacia exponere, 
qui vere Orator dici pcteſt, quod Uipia- 
nus per Legatos Oratores, prin.cipes Lega- 
tionum intellexerit. & per comites, alios 
Collegas, qui eju{dem Legationis una par- 
| ticipes erant : quiſquis ſit ſenſus verborum, 
ejus legis Authoiitas pendet a jure civil 
Romanorum, quo gentes alix non aſtrin- 
guntur. Plus pro comitibus facere videtur, 
quod Salluſtinus Bomilcarem comitem Ju- 
gurthz, qui fide publica Romam venerat, 
contra jus Gentium ibi reum fatum affr- 
mat, nam cum prelidium fidei publicz. 
Legatis omnibus deberi ſatis confirmatum 
ſit, hoc conceſlo, quomodo juri Gentium 
congruat Legatorum commes in Judicium 
trahere merito dubitari poreſt, Sed re- 
ſpondetur, quod Legatis omnibus ex fide 
publica ſecuritas fit preſtanda, ſed fides 
publica aliquando tacito, . aliquando ex- 
preſſe adhibetur. Tacito Legatis forde- 
ratorum & 11s qui in pace yeniunt, quo- 
rum admiſſio fidem publicam innuit. Ex- 
preſſe iis, qui ab hoſtibus, vel inter belli 
pericula accedunt, qui niſi & comitibus 
ſujs nominatim caveatur, ut literis ſalvi 
 conductus proſpici ſolet, ſe in aliorum 
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cannot be ſaid of them; It i probable, that 


ſending ſeveral Ambaſſadors were according to 


Cuſtom deputed to the more powerful Princes, 


and one of them called the Ci:ief of the Amuſe 
ſy, whoſe Buſineſs it was to deliver bis Inſlru- 
tons, and was therefore truly ſtiled an Ora- 
tor, that Upian mnt by Ambaſſadors that 
were Orators, the Chiefs of the Ambaſſy; and 
by their Attendants, the other Collegues ap- 
pointed to go Ambaſſadors with them. What- 
ever be the ſenſe of thoſe Words, the Authority 


of that Law depends upon the Roman Civil 


Law, by which other Nations are not obliged. 
The Story of Salluſt, ſeems to make more for 


the immunity of Attendants, which be tells of 


Bomilcar, che Attendant of Jugurtha, ho 
coming to Rome upon the publick Faith, was 
there. arraigned contrary to the Law of Nations, 


For fince all Ambaſſadors are to be prote&ed by 
_ the publick Faith, as is agreed on all Hands, it 
may -well be queſtion d, bow their Attendants 
can be dragged to Fuſtice ſuitably to the Law 
of Nations? But to this it is anſwer d, that 


Security muſt be given to all Ambaſſadors by 
the pubiick Faith, but the publick Faith is gi- 


wen ſometimes tacitly, and ſometimes expreſly, - 
It is piven tacitly to the Ambaſſadors of Allies, . 


and to thoſe that come in Peace, their Admiſ- 


fron implying the publick Faith, 'Tis given ex- 


preſly to thoſe 2who come from Enemies, or :du- 
-- ring 
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poteſtatem credere, nequaquam tutum 
cenſent, Priotis generis Legatorum comi- 
res, acceſſorie & prout in Legatorum ob- 
ſequio ſunt, ſecuritatem habent; iis vero, 
quibus expreſſe & nominatim proſpetum 
elt, ſecuritas xque principaliter, atque ip- 
fis Legatis debetur. Jugurtha non Lega- 


tus, ſed Rex Numidiz erat, cui populus 


Romanus ob fratres regno ſpoliatos bellum- 
inferebat, & cum duces ſuos pecuniis cor- 
ruptos ſubodorarerft, (Jugurtha ſe populo 
Romano dedifle fimulante ) ſenatus L. Caſ- 
ſium Prztorem ad eum miſit, qui fide 
publica interpoſita eum Romam duceret, 
guo facilins ejus judicio fontes patefie- 
rent, Caffius timido & rebus ſuis diff- 
denti perſuadet, ut miſericordiam potius 
quam vim Populi Romani expericetur, 
privatam preterea fidem ſuam interponir, 
quam ille non mitioris quam publizam 
ducebat. Talis inquit Saiiuttitls, eo tem 
pore de Caffio fama erat, Ita Jugurtha. 
cum Bomilcare, qui ei proximus & maxi- 
mi fidus erat, Romam venit, & in tanto 
diſcrimine veriſimile eft, quod Jygurtha: 
pro Bomilcare, proinde ac pro fe etiam 
expreſle fidem publicam acceperit, ita ut ' 
Salluſtius intelligi poflit, quod Bomilcar 
erat comes ejus, qui fide publica pro fe & 
aliis nominatim data Romam venit, unde 

non 
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rimg the Dangers of War, who think it dange-- 
rous to truſt themſelves in the Power of others,:, 
without providing for themſelves and their At - 
tendants expreſly by Name, in the Paſſes which 
are given them. The Attendants of Ambaſ= 
ſadars of the former Sort, enjoy a Security only - 
as they wait upon the Ambaſſador, But they ' 
who are expreſly named and provided for, have 
as full a Right to ProteFion as Amvoaſſadors 
themſelves. Jugurtha was no Ambaſſador, , 
but King of Numidia z upon whom the Ro- - 
mans made War. for robbing hs Brothers of © 
their Kingdom.. But (uſpe&ting that their. Ges - 
nerals were corrupted, and Jugurtha pretend- - 
ing himſelf willing to put himſelf under the - 
Roman Prote&ion, the Senate ſent L, Caſlius ; 
the Pretor to him, to bring him to Rome. up- 
| on the publick Faith, that they might the better 
fee here the Fault liy, Jagurtha fearing * 
the worſt, and finding b&s Afﬀairs deſperate, is - 
prevail'd upon by Caſhuas to try the Clemency, , 
rather than the Power of th: Romans ; rely- 
ing as much upon the Honour of Caſſius, who - 
| had aſſur'd him of Protection, as upon the pub--- 
lick Faith; ſo preat, ſays Sallait, was the c 
Reputation of Callius at that time: Accord= - 
'ngly, Jugustha. came to Rome. 2vith Bomil= - 
car bis neareſt Relation, .and moſt truſty Friend. '. 
Hnd at ſuch a Funfare it is probable, Ju - 
gurtha received Aſſurance of Provettion fron: 
233 hits: 
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non accefforie fed principaliter fide pub- 


lica munitns erat, nec minus quam ipſe 


| Jugurtha a populi Romani judicio immu- 


nis efle debuir, 


_ Gentilis afferit Jura Legationis univer- 
ſis comitibus etiam ſtabulariis, ſcopariis & 
lixis competere, pro ſua tamen inquit, 


quod dicitur menfura quiſque accipiat, 1 


quod fecundam eorum opinionem, qui 
Legatum ipſum delinquentem puniendum 
Aatuunt, comitibus eorum delinquentibus 


parum eſt profuturum ; & iis, qui Legatos 
delinquentes ad principes ſuos remittendos 


cenſent zquum opinor non videri poteft, 
ut eorum ſtabulariis, ſcopariis, & lixis de- 
linquentibus Principes idem przſtare. te- 
neantur, ' 


FINTATS. 
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the Publick, for Bomilcar as well as himſelf, 


So that Salluſt may mean that Bomilcar a: 
tended him, that came to Rome upen the pub- 
lick Faith, engaged to himſelf and otbers ex- 
preſly by Name. Upon which Account he was 
publickly proteffed, not as an Acceſſory, but as 


a Principal, and ought to have been exempt 


from the Roman Furiſdiion as much as Ja- 


gurtha himſelf. 

Gentilis aſſerts, that the Rights of Am 
baſſy belong to all the Retinue of the Ambaſſa- 
dor, his Grooms, Footmen and Scullions, bug 
that every one « to be us d according to his Sta- 
tion. And this, in the Opinion of thoſe who 
are for paniſhing the Ambaſſador himſelf when 
he does amiſs, will be of little Service to bis 
Attendants, And they who think the Crim; 
mal Ambaſſadors ought to be ſent back to the;y 
Principals, will bardly ſuppoſe, that Prince; 
are obliged to deal in the ſame manner with 
Grooms, Footmen and Sculltons. 


FINIS. 


' BOOKS Printed and Sold by Thomas 


Woodward, at the Inner- Lemple- 
ovate, Fleet-{treet. 


"HE Reports of Sir Peyton Ventins, Kt. 
& of late one of the Juſtices of the Com- 
mon-Pleas, in two Parts; containing fe- 
le& Caſes adjudged in the King's-Bench, 
inthe Reign of. King Charles Il. With 
three learned Arguments, one in the 


King 5-Bench by Sir Francis North When 


Attorney General, and two in the Ex- 
chequer by Sir Matthew Hale when Lord 
Chief Baron, with. two Tables; one of 
the Caſes, the other of the principal Mat- 
ters. The ſecond Part, containing choice 
Caſes adjudged in the Common-Pleas, in 
the Reigns of King Charles I. and King 
Fames IL. and in the three firſt Years of 
the Reign of their late Majelties King 
William and Queen 44:ry, while he was a 
Fudge in the ſaid Court, with the Plead- 


ings to the ſame. Allo ſeveral walks and. 


Pleadings thereupon in the Exchcquer- 


Chamber, upon Writs of Error from the. 


King s: Bench. Together, with many Re- 
markahble and Curious Caſes in the Court 
of *' 494129 ; Whercamo are added three 


ex: _Cabies, One of tits Caſes, the other = 
08+ 


| 


be _- 

oe 

Kos 
"* 
3 


_—— "7 I. ...v 


BOOKS Sold by T. Woodward. 


oi the principal Matters, and the third of 


the Pleadings; with the Allowance and 
Approbation of the Lord Keeper and all 
the Judges. The third Edition carefully 
corrected, with an Addition of ſeveral 
Thouſands of References never before 
Printed ; by Mr. Sergeant Richardſon. 

Sir Orlando Bridgman's Conveyances, be- 
ing fele& Precedents of Deeds and In- 
{truments, concerning the moſt conſide- 
rable Eſtates in Ezgland, drawn and ap- 
prov'd by that honourable Perſon in the. 
time of his Practice, compleat in two 


Parts. The Fourth Edition. 


— The Fifth Edition of Sir Matthew Hales's 
Pleas to the Crown, to which is added a 
f2cond Part, being a Continuation of the 
Pleas of the Crown down to this time, in 
Sir Matth:w Hales's Method, by Giles Fa- 
cob Gentleman. a 

The practical Regiſter in Chancery, of 
2 Collection of the ſtanding Orders and 
Rnles of Practice in Chancery, &c. = 

The grand Precedent, ot the Convey- 
ancers Guide and Afliſtant, by Giles Facib 
Gentleman. - | 

The Scrivener's Guide, being choice 
and approv'd Forms of Precedents of all 
forts of Buſineſs, now in Uſe and Pra- 


Rice, in a much better Method than any 


yet 
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yet Printed, and uſeful for all Gentlemen, 
but chiefly for thoſe who Practice the 
IL.aw. The Third Edition. 

A ſhort and eaſy Method to underſtand 
Geography ; wherein are deſcrib'd the 
Form of Government, its Qualities, the 
manners of its Inhabitants, and whatſoe- 
ver is moſt Remarkable in it: To which 
are added, Obſervations upon thoſe things 
of Importance that have happend in each 
State ; with an Abridgment of the Sphere, 
and the uſe of Geographical Maps. 

View of the Engliſh Conſtitution, witiz 
Reſpect to the Sovereign Authority of the 
Prince and the Allegiance of the SubjeR, 


in Vindication of the Lawfulneſs, of ta= | 


king the Oaths to his Majeſty by Law re- 
quir'd; to Which is added, a Defence by 
way of Reply, to the Servants Anſwers 
that have been made to it, by William 
Higden, D. D. OE OT: 
General Obſeryations and Preſcriptions 
in the Practice of Phyſick, on ſeveral 
Perſons of Quality, &c. By an Eminenc 
Phyſician, who was Contemporary with 
Dr. Gifford, Dr. Ridgeley, Dr. Meveral, Dr: 
Andrews and Sir Theodore: Mayerne, Phyſi- 
cians in Ordinary.to King Fame and King 
Charles FE, Inſcrib'd to Dr. Garthc 


A. 


BOOKS Sold by T. Woodward. : 
A Law Dictionary and Gloſſary inter-. 
preting ſuch difficult and obſcure Words 
and Terms, as are found either in our 
common or ſtatute, ancient. or modern 
Laws, with References to the ſeveral Sta- 
tutes, Records, Regiſters, Law Books, 


_ Charters, ancient Deeds and Manuſcripts 


wherein the Words and Terms are uſed. 


By Thomas Blount of the Inner Temple, Eſq; 


The third Edition, to which are added 
above Two Thouſand and Two Hundred 


Words, collected from all the Laws of the 


Saxon, Daniſh, and Norman Kings ; and 
from all the ancient Books of the common 
Law, from the Monaſticon Anglicanum 
Du Freme's Gloſſary, the Chronicon Sa- 
xonicum, and the Volumes lately publi- 
ſhed by Dr, Gale. Likewiſe an Explana- 
tion of all the ancient Names of the Inha- 


| bicants, Cities, Towns, Villages and Ri- 


vers of Great Britain ; colle&ed former! 


by Mr. Cambden and others, and neceſlary 


for the true underſtanding the Hiſtory 


and Laws of this Realm, by I. Nelſon of 
the Middle Temple, Eſq. 


The Reports and Entries of Sir Edward 

Lutwyche, Kt. in 2 Vol. . 
The Works of the late Reverend Mr. 
Samuel Johnſon, ſometime Chaplain to the 
oe iog Right 
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Right Honourable F#illiam Lord Ruſſell, 
the ſecond Edition, 

An Hiſtorical Account of the ancient 
and modern State of the Principality of 
Wales, Dutchy of Cornwal, and Earidom 
. of Cheſter, collected out of the Records 
of the Tower of London, and divers ancient 
Authors, by Sir Foby Dodridge, Kt. the ſe- 
cond Edition, 


